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No. 13,503 


APPELLANTS 1 STATEMENT 
OF QUESTIONS PRESENTED 


Whether the Court below erred in the following respects: 

I 

| 

In refusing to hold that acceptance of a deed by| a purchaser of 
land and settlement of the underlying contract of sale, as a matter of 
law, bars such purchaser from asserting over one ybar later that the 
land conveyed was not in the physical state required by the contract as 
a condition precedent to settlement. 

ii i 

In admitting into evidence in a jury trial, a copy of a letter, in 
the face of the addressees' denial of receipt, where the author of the 
letter asserted merely: 1) that the letter was dictated to his secretary 
whose identity was only surmised and who, without explanation, was 
not produced at the trial; 2) was signed by him; and 3) that such letter 
"would" have been mailed by the secretary in the course of the same 
day. 


In failing to inform the Jury in the Charge of the nature of the 
office and duties of the Auditor of the District Court below, when find- 

i 

i 

ings by such Auditor properly had been admitted into evidence under the 
Federal Rules of Civil Procedure, Rule 53(e) (3). 


(ii) 
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SUMMARY OF ARGUMENT . 8 

ARGUMENT: 


I. In absence of fraud practiced by a vendor of land, acceptance by a purchaser 
of a deed and settlement of the underlying contract of sale bars such purchaser 
from thereafter asserting an action for breach of a condition prece dent in die 
contract to the effect that the land be "cut to grade" prior to settlement . . 11 

(1) The provisions of contract II providing that the land be "cut to grade" 

are a non-promissory condition precedent to settlement . . . . 11 

(2A) It was not pleaded, alleged or proved that appellants had made fraudulent 
misrepresentations prior to settlement that the land had been "cut to grade", 
and appellee admits it claims no fraud on the part of appellants . . 12 


(2B) In absence of fraud and in view of appellee's examination of the premises, 
the doctrine caveat emptor prohibits reliance by appellee, to the exclu¬ 
sion of appellee's obligation to find out for itself, on appellants' state¬ 
ment prior to appellee's inspection "that grading had been finished" . . 15 

(3) By settling contract II, appellee waived any breach of the condition 

precedent to settlement that the land be "cut to grade" .... 17 

(A) Waiver occurred at settlement. 17 

(B> In any case, an action for breach could not be maintained one year 

or one and one half years after settlement . 20 


(4) This conclusion that there can be no liability in this case is reinforced 
by the doctrine of merger by deed — that is, acceptance of a deed con¬ 
veying land short of that contracted for, as a matter of law, discharges 
the underlying contract provisions calling for more . 

(A) An exception to the doctrine of merger by deed may save rights of 
action on some "collateral" or side agreements in the underlying 
contract of sale when such "collateral" or side agreements were 
meant to survive settlement. Various tests have been enunciated 
by the courts and text-writers looking toward ascertainment of this 
intent and of the "collateral” quality of the various agreements. 

If the agreement relates to something apart from the conveyance itself 
or from the quality, condition, or title of the land, and if performance 
of the side agreement is not temporally precedent before settlement, 
then the side agreement is collateral. 

A line of cases exists however in which builder-vendors have 
been held liable for deviations from specifications in homes con¬ 
tracted to be built for individual purchasers , despite settlement 
of the underlying contract. These cases are explicable only if viewed 
in their individual factual context. 

(B) The "collateral" exception to the doctrine of merger by deed is 
inapplicable in the instant case on appeal as the grading provisions of 
contract II were a condition precedent to settlement relating to the 
condition of die land to be conveyed, and the exception in no case 
extends to save a right of action on a non-promissory condition pre¬ 
cedent to settlement, setting forth the condition of the land to be 
conveyed, which had not been complied with by the time of settle¬ 
ment, when the parties to die contract of sale settled such contract 
without discovering die non-performance of such condition precedent 
and without fraudulent misrepresentations having been made 
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A copy of a letter cannot be admitted as evidence in the face of the 
addressees* denial of receipt, where the author asserted merely A) 
that the letter was dictated to his secretary, whose identity was only 
surmised and who was not produced at the trial; B) was signed by him; 
and Q that such letter thereafter "would” have been mailed by the 
secretary in the course of the same day. In this case, the court’s! 
error in admitting such letter substantially prejudiced the jury against 
appellants. \ 

(1) This question is relevant to liability and to the reasonableness 

of damages . j 

(2) The real harm done by this error was to impugn forcefully the 
general credibility of appellant Bernard Libby before the juryj 

If a coun admits findings of an auditor into evidence in a jury trial, 
the court must inform the jury of the nature of the office and duties 
of the auditor. Otherwise die helplessness of the jury when dealing 
with such evidence without knowing its source unjustifiably encourages 
the jury to ignore such evidence.. 


Relevance of the error to the infringed rights of appellants — j 
the element of damages.I 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,503 


WILLIAM LIBBY, and 
BERNARD LIBBY, t/a 
LIBBY BROS., 


Appellants, 


v. 


TRAKO BUILDERS, INC., 

Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

———- 1 

I 

BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The Verdict and Judgment in this action were Entered on February 
10, 1956, (JA 10) and Final Judgment on June 13, 19&6 (JA 11). There¬ 
after, on July 9, 1956, Appellants filed a Notice of Appeal (JA 12). 

I 

Jurisdiction of this Court is invoked pursuant to Title 28, Section 
1291, United States Code Annotated. 

STATEMENT OF THE CASE 

(See the statement of the case by the Auditor of the District 

Court below, JA 48-52) 

Appellee, hereinafter sometimes called "Purchaser” (Plaintiff 
below) is a Delaware corporation which has been engaged in con¬ 
structing homes and developing land in the District of Columbia. Bert 
Tracy, who appeared as a witness for Appellee, is an officer and one of 
the two stockholders in Appellee Corporation (JA 14) 1 


2 


Appellants, hereinafter sometimes called "Vendors" (Defendants 
below) are individuals engaged as a partnership (JA 57) in the business 
of constructing homes and developing land in the District of Columbia 
(JA 53). Only one of the Appellants, Bernard Libby, testified at the 
trial. 

On December 31, 1949 the Appellants contracted to purchase 
certain land in the District of Columbia (54 lots) from the Mercer 
Building Corporation (JA 53, 60), joined in this action as a Third 
Party Defendant but since bankrupt (JA 19, 72). This contract (here¬ 
inafter "Contract I") required that Mercer grade the land so that it 
would "not * * * exceed 3 feet above approved grade of street by 
the District of Columbia. Streets to be graded to the approved grade 
of the District of Columbia, cost of which to be borne by the seller". 
(JA 53). 

Before settlement of Contract I, Appellants entered into a con¬ 
tract with Appellee, Appellants undertaking to sell, Appellee to buy, 
a large portion (36 lots, JA 16, 60) of this land (JA 14-15, Plaintiffs 
Exhibit No. 1 — reproduced at JA 95-96). Inter alia, this contract 
(hereinafter "Contract IT’) provided for a sale of "vacant ground” 

(JA 95) with ”[s]treets and alleys to be cut to grade and lots to be 
graded to no more than 3 feet above these grades" (JA 96 ”3”), and 
settlement "as soon as grading is finished" . (JA 95). 

At some time between May 2, 1950 and May 29, 1950, when 
Mr. Tracy made an inspection thereof, the land was in the process of 
being graded by Mercer (JA 16, 54, 60). Tracy testified he had in¬ 
spected the land "probably twice" during this period (JA 45). Toward 
the end of the period May 2 - May 29, Mr. Tracy testified, "[T Jiey 
[Appellants] called to tell us [Appellee] that the grading had been 
finished, and they wanted to know what time would be agreeable to 
us for making settlement." (JA 16). 


In answer to a question by Appellee* s counsel whether Appellee 
had **relied ft on this statement (JA 16), Tracy testified it had (JA 19- 

20 ). | 

i 

At any rate, by May 29, 1950, the land appealed to Tracy to have 
been graded in accordance with the grading provisions of Contract II 
(JA 16) and it so appeared to Libby as well (JA 62-64, 70-71). 

Libby testified that Tracy had complained prior to May 29, 1950 
that certain grading had not been done. As a result, Libby arranged 
with Mercer’s foreman to ’’cut off whatever dirt Tracy wanted”, which 
was done (JA 54, 61-62). Neither Tracy nor anyone else denied or 
attempted to refute these facts. 

Settlement of Contract I immediately preceeded settlement of 
Contract n (JA 59-60). Contract n was settled on May 29, 1950 
(JA 16), Appellee accepting a special warranty deed (JA 20-21, Plain¬ 
tiffs Exhibit No. 3 — not reproduced in the Joint Appendix but found 

j 

at Tr 733) and paying the full contract price (JA 20).| 

In August 1950 Appellee discovered that a ’’little alley” had not 
been cut (JA 21). Tracy testified he informed Bernard Libby of this 
and asked that the alley be cut by Appellants (JA 21, 54-55). There¬ 
upon Tracy testified Mr. Libby answered that the Appellants would 
take care of it (JA 21) but that in subsequent conversations Libby 
’’kept putting us [Appellee] off.” (JA 22). 

Libby testified that he had been informed of the omission to 
cut the alley and that he visited the site in the Spring of 1951 but re- 

i 

fused to cut the alley because the alley-site was obscured by piles 
of dirt from Appellee’s building excavations (JA 54-56, 57-58). 

I 

i 

Appellee allegedly discovered the land had not been graded in 
accordance with the grading provisions of Contract If (JA 23, 25, 45) 
after the homes were under roof (JA 26, 29-30, 36) when the District 
Highway Department pegged and laid out street grades. (JA 25, 26, 36). 

i 
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This pegging was done on May 29, 1950 according to the District 
Highway Department witness who had charge of establishing such 
grades on the ground (JA 31-32, 36). 

Tracy testified he notified the Appellants of the alleged grading 
deficiency by phone (JA 39) and thereafter consulted an attorney who 
testified at the trial that he notified the Appellants by letter dated 
June 12, 1951. (JA 73-74, 76-77, 89-90, Plaintiff s Exhibit No. 27 — 
text at JA 90; hereinafter this letter will be called the "Melrod letter"). 
Bernard Libby denied that Appellants had received any notice of the 
alleged grading deficiency prior to receipt of a later letter written 
by Appellee’s counsel dated November 16, 1951. (JA 41-42, 56, 

67-69 — text at JA 42). 

Within a short time after June 12, 1951, Appellee allegedly re¬ 
graded the streets and dug up and replaced certain laterals. (JA 25, 26, 
30, 37-38). 

The theory of Appellee's case is that Appellants breached the 
grading provisions of Contract II by not proffering land in the condition 
called for, and that such breach survived acceptance of the deed and 
settlement of Contract II and was not waived by Appellee. Appellee 
apparently seeks to make much of Appellants' Statement prior to 
settlement that "grading ha[s] been finished" and Appellee's "reliance" 
thereon, but Appellee does not plead, claim, or prove fraud. (Com¬ 
plaint at JA 1-2; JA 17-19). 

Appellee seeks to be recompensed for the alleged actual expenses 
to which it was put when it regraded and remedied the alleged conse¬ 
quential disruption of the laterals already laid. 

This action was referred to the Auditor of the District Court 
below for hearing (Order of Reference to Auditor, March 30, 1954, 

Tr 699.) 1 At the hearing before, the Auditor, Appellants raised 

1 Not reproduced in Joint Appendix as the substance of this order is quoted in Preliminary 

Report of die Auditor, August 3,. 1954, JA 4. 


the defense that Appellee could not rest its case on the grading pro¬ 
visions of Contract n in view of the settlement of this Contract. The/ 

I / 

I / 

Auditor overruled this defense (Preliminary Report of the Auditor, / 
August 3, 1954 , JA 4-7), and on referral back to the District Court 
under the terms of the order of reference, the Auditoxj was upheld by 
Holtzoff, J. ( Order, December 6, 1954 , JA 8). 

i 

After a full hearing the Auditor found liability resting on Appel¬ 
lants and damages in the amount of $1,196.83. ( Report of the Auditor , 
December 29, 1955, Tr. 712-720). 2 j 

I 

Subsequently the action came to trial before a jury in the District 
Court below. Morris, J., followed the ruling of Holtzoff, J. on Ap¬ 
pellants’ merger or waiver defense. (JA 24, 47, 87-89). Exception 
thereto was duly preserved by Appellants. (JA 24, 47, 87-89). 

| 

During the ensuing trial. Appellee sought to introduce a copy of 
a letter, the original of which was alleged to have beep written by one 
Melrod, then counsel for Appellee, and allegedly mailed to Appellants. 
This letter was dated June 12, 1951 and disclosed that the ’’streets 
and alleys [were not cut] to grade” and further demanded that Appellants 
do this work (Plaintiffs Exhibit No. 27, ’’Melrod letter”, JA 90). In 
support of admission of this letter, witness Melrod testified that he 
had dictated the letter to his secretary, whose identity was surmised 

i 

(JA 73), that he had signed it (JA 74) and that his secretary ’’would 
have, in the course of that day, delivered it to the mhil box”. (JA 73). 

i 

j 

Prior to Appellee’s proffer of the ’’Melrod letter”, Libby had 
denied notice from any source of the alleged grading deficiency prior 
to receipt of the letter from Appellee’s counsel dated November 16, 

1951. (JA 56-57, 68-69). 


2 All portions of the Report of the Auditor relating to his findings were read to the Jury at 

the trial below and are reprinted at JA 48-52. 
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Over objection by Appellants (JA 73, 74-75) and after argument 
(JA 77-86) Judge Morris admitted the rT Mel rod letter" into evidence 
(JA 86, 89-90) and indicated to the Jury that they could decide whether 
it had been received or not. (JA 89-90). Thereupon the Court let it 
be read (JA 89-90). The Court charged the Jury that the Auditors 
findings were evidence and should be given such weight as the Jury 
felt they "should have". (JA 91-92). The portion of Defendants* 
(Appellants 1 ) rejected draft Instruction No. 3 (JA 9-10) which would 
have informed the Jury authoritatively for the first time of the nature 
of the office and duties of the Auditor was refused over objection. 

(JA 91, 93-94). 

Further the Court gave the usual instructions on the credibility 
of witnesses (JA 92-93) including the "guide" that when a witness has 
testified falsely as to one material fact, the Jury can reject all such* 
witnesses 1 testimony. (JA 93). 

Thereafter the Jury retired and returned with a Verdict for 
Appellee in the amount of $7,000 (JA 10) and Judgment was entered 
thereon. (JA 10-11). 

RULE INVOLVED 

Federal Rules of Civil Procedure, Rule 53 (e) (3) 

" In Jury Actions. In an action to be tried by a jury 
the master shall not be directed to report the evi¬ 
dence, His findings upon the issues submitted to 
him are admissible as evidence of the matters 
found and may be read to the jury, subject to the 
ruling of the court upon any objections in point 
of law which may be made to the report. 11 
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STATEMENT OF POINTS 



The Court below erred in not directing a verdict for appellants 


on the ground that acceptance of the deed and settlement of the under* 


jellee from assorting, over one 


contract b 




ear later, that the land conveyed was not in physical state required 


by the contract as a condition precedent to settlement. 



The Court below erred in admitting the "Melrod letter” into 


evidence because a proper foundation had not been laid in that there 


was no showing that the letter was delivered into thq custody of the 


Post Office; as a result the letter and supporting evidence was not 


robative of receipt by appellants over their denial Of receipt. 


The Court below erred in failing to charge the Jury as to the 


nature of the office and duties of the auditor of the district Court 


i 

below when findings of such auditor were admitted as evidence under 


Federal Rules of Civil Procedure, Rule 53 (e) (3). ! 


Appellants submit that each error listed above, taken indepen- 
dantly, was substantially prejudicial to Appellants, j 

I. A contrary holding on Point I requires judgment for Appellants 
as a matter of law. 

n. The Court’s decision on Point n, admitting into evidence 
facts which were not probative of receipt of the ’’Melrod letter” had 
the effect of unfairly and severely shaking the general credibility 
of Bernard Libby (one of the Appellants and a witness at the trial 
below) and raised prejudice against Appellants in the; minds of the 
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Jury, inasmuch as Libby previously had denied receiving notice of 
the grading deficiency by letter or otherwise until a date six months 
lifter the "Melrod letter." The decision of the Court on Point n also 
affects the question whether Appellants received notice of the fact 
that the land was not graded to specifications a) one year after settle¬ 
ment and before regrading was commenced by Appellee, or b) one and 
one-half years after settlement and after Appellee had finished re¬ 
grading. 

in. In dealing with Point m, the Court prevented the Jury from 
being able to assess intelligently the weight of the Auditor’s findings, 
especially on the amount of damages proved, particularly in view of 
conflicting statements by counsel as to the "preliminary" character of 
the hearing before the Auditor (JA 13-14). 

SUMMARY OF ARGUMENT 

I. In absence of fraud practiced by a vendor of land, acceptance by 
a purchaser of a deed and settlement of the underlying contract of sale 
bars such purchaser from thereafter asserting an action for breach of 
a condition precedent in the contract to the effect that the land be "cut 
to grade" prior to settlement. 

(1) The provisions of contract n providing that the land be 
"cut to grade" are a non-promissory condition precedent to settle¬ 
ment. 

(2A) It was not pleaded, alleged or proved that Appellants had 
made fraudulent misrepresentations prior to settlement that the 
land had been "cut to grade", and Appellee admits it claims no 
fraud on the part of Appellants. 

(2B) In absence of fraud and in view of Appellee’s examination 
of the premises, the doctrine caveat emptor prohibits reliance by 


Appellee, to the exclusion of Appellee's obligation to find out for 


9 


itself, on Appellants' Statement prior to Appellee's inspection "that 
grading had been finished" (Tr 34-35, 40). 

(3) By settling contract II, Appellee waived! any breach of the 
condition precedent to settlement that the land be "cut to grade". 

(A) Waiver occured at settlement. 

(B) In any case, an action for breach ^ould not be main- 
tained one year or one and one half years after settlement. 

(4) The conclusion that there can be no liab^ity in this case 
is reinforced by the doctrine of merger by deed — that is, accep¬ 
tance of a deed conveying land short of that contracted for, as a 
matter of law, discharges the underlying contract provisions calling 

i 

for more. 

(A) An exception to the doctrine of merger by deed may 

i 

save rights of action on some "collateral" or side agreements 
in the underlying contract of sale when such "collateral" or side 
agreements were meant to survive settlemejit. Various tests 
have been enunciated by the courts and text-writers looking 
toward ascertainment of this intent and of the "collateral" 

quality of the various agreements. If the agreement relates 

. 1 . —----• 

to something apart from the conveyance itself or from the qual- 
ity, condition, or title of the land, and if performance of the 
side agreement is not temporally precedent before settlement, 
then the side agreement is collateral. 

A line of cases exists however in which builder-vendors 
have been held liable for deviations from specifications in homes 
contracted to be built for individual purchasers, despite settle¬ 
ment of the underlying contract. These cases are explicable 
only if viewed in their individual factual context. 

(B) The "collateral" exception to the doctrine of merger 
by deed is inapplicable in the instant case on appeal as the grad¬ 
ing provisions of contract II were a condition precedent to settle¬ 
ment relating to the condition of the land to be conveyed, and 

i 
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the exception in no case extends to save a right of action on 
a non-promissory condition precedent to settlement, setting 
forth the condition of the land to be conveyed, which had not 
been complied with by the time of settlement, when the parties 
to the contract of sale settled such contract without discover¬ 
ing the non-performance of such condition precedent and with¬ 
out fraudulent misrepresentations having been made. 

II. A copy of a letter cannot be admitted as evidence in the face of 
the addressees' denial of receipt, where the author asserted merely 
A) that the letter was dictated to his secretary, whose identity was only 
surmised and who was not produced at the trial; B) was signed by him; 
and C) that such letter thereafter ”would” have been mailed by the secre¬ 
tary in the course of the same day. In this case, the court’s error in 
admitting such letter substantially prejudiced the jury against appellants. 

(1) This question is relevant to liability and to the reasonable¬ 
ness of damages. 

(2) The real harm done by this error was to impugn forcefully 
the general credibility of appellant bernard Libby before the jury. 

m. If a court admits findings of an auditor into evidence in a jury 
trial, the court must inform the jury of the nature of the office and duties 
of the auditor. Otherwise the helplessness of the jury when dealing with 
such evidence without knowing its source unjustifiably encourages the 
jury to ignore such evidence. 

Relevance of the error to the infringed rights of appellants— 
the element of damages. 


IV. Conclusion. 



ARGUMENT 

I 

I 

In Absence Of Fraud Practiced By A Vendor Of Land, iAcceptance By A 
Purchaser Of A Deed And Settlement Of The Underlying Contract Of Sale 
Bars Such Purchaser From Thereafter Asserting An Action For Breach 
Of A Condition Precedent In The Contract To The Effect That The Land 
Be "Cut To Grade” Prior To Settlement. 

| 

(1) The Provisions Of Contract n Providing That The Land Be 
M Cut To Grade” Are A Non-Promissory Condition precedent To 
Settlement . 

On the face of Contract n appears the provision that settlement is 
to occur ”as soon as grading is finished”. Grammatically these words 
import a condition precedent to settlement, ”a fact * 4 * which must exist 
* * * before a duty of immediate performance arises t * * ”, American 

I 

Law Institute , Restatement Of The Law Of Contracts (1932) Sec. 250, 

(a). 

I 

| 

This grammatical construction accords with commercial reality 
and with logic. The provision as to grading here is on the same footing 
as the provision requiring the Appellants to make out good title of record 
to all the described land as a condition precedent to settlement. Both 
relate to something a prudent purchaser wants to be assured about before 
he settles. Until both conditions are met the Appellants could not force 
a deed on the Appellee. Such obviously was the plain intent of the parties 
and such is the inescapable meaning of the words used. 

l 

The "grading” required prior to settlement is amplified by speci¬ 
fications set forth on the reverse side of Contract n that the land must 
have "streets and alleys * * * cut to grade and lots * * * graded to no more 

i 

than 3 feet above these grades * * * ”. These two provisions dealing with 
grading in Contract n must be read together. Together they form a 
unified thought that the Appellee was entitled to refuse to settle until he 
had assured himself that he did get land, graded as specified, by accepting 
Appellants* deed. 



Appellants did not promise that Appellants would cut the land to 
grade themselves or even that the land would be cut to grade. Both Appel¬ 
lee and Appellants understood that Mercer was to do the grading — as 
Mercer was obligated to do by Contract I. Settlement of Contract n was 
to follow "as soon as" the land was in the grading state required and, 
impliedly, a reasonable time after Appellee had satisfied itself that this 
was so. There is no promissory undertaking by Appellants in Contract 
II either to grade or to make out good title. As a result the only conse¬ 
quence of non-occurrence of either or both of these conditions precedent 
is suspension of the obligation of Appellee to settle. 

(2A) It Was Not Pleaded, Alleged Or Proved That Appellants Had 
Made Fraudulent Misrepresentations Prior To Settlement That the 
Land Had Been "Cut To Grade", And Appellee Admits It Claims No 
Fraud On The Part Of Appellants . 

The Complaint does not attempt to make out a case on any theory of 
fraud (JA 1-2). Appellee's disavowal of fraud was recognized by the Court 
below during the trial (JA 17-19). 3 

However during the trial, Tracy was permitted by the Court below 
to testify that: "[T] hey [Appellants] called to tell us that the grading had 
been finished * * * " (JA 16). Apparently Appellee's theory is that state¬ 
ment amounted to a "positive assurance" by Appellants that grading had 
been done to specification and that Appellee justifiably and reasonably 
could rely on this grading being; done to specification without an indepen¬ 
dent check. See Owen v. Schwartz , 85 U.S. App. D. C. 302 at 306, 177 
F. 2d 641 at 646 for mention of "positive assurance". 

i 

In answer to a question by Appellee's counsel (JA 16) Tracy testi¬ 
fied he had "relied" on this Statement by Appellants (JA 19). The inference 

3 

This is one point which distinguishes die instant case on appeal from Owen v. Schwartz . 85 U. S. 

App. D.C. 302. 177 F.2d 641; Kessler v. Troast. 101 N.J. Eq. 536. 138 Atl. 371; and Edison Realty 
v. Bauemschub . 191 Md. 451, 62 A.2d 354, and a number of other cases. 
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which Appellee seeks is that Mr. Tracy considered Appellants’ State¬ 
ment as a positive assurance by Appellants that grajding had been com¬ 
pleted to specification and that Tracy justifiably could and did rely on the 
truth of this Statement to such degree that, although he did inspect the 

i 

land prior to settlement, he deigned at that time to jomit a careful and 

i 

independent check on the grading. 

The words of the Appellants (or one of them) even as related by 
Appellee’s witness Tracy are not a positive assurance that grading had 
been done to specification. Read naturally in the background of the trans¬ 
action, the Statement leads to a reasonable conclusion that this is a mere 
passing on of information that Mercer (who both parties knew was doing 
the grading) was finished. The Statement cannot be interpreted to be 
positive assurance by Appellants that the grading was done properly by 
Mercer. Neither Appellee nor Appellants were in possession or were 
owners at the time the grading was being done. Appellee knew that Mer¬ 
cer was doing the grading and that Appellants were not. Under these cir¬ 
cumstances Appellants’ Statement can at most be read as an expression 
of belief by Appellants that an essential condition precedent to settlement 
had been performed by Mercer. The absence of an assertion in the 

Statement that Appellants had themselves checked the grading and found 

l 

that it conformed to specification is a danger sign tb a reasonable pur¬ 
chaser not to regard the Statement as a positive assurance of proper com 

I 

pletion of grading. This Statement, in its factual context, reads reason- 
ably only as an invitation to Appellee to check the grading itself, and not 
as a warranty-like positive assurance (excluded, in iny event, by the 
provisions of the sales contract) that Mercer had done a good job. The 
full Statement requesting that Appellee set a date foil settlement fortifies 
this construction of the Statement as a mere invitation to Appellee to check 

the grading and to set a date for settlement if the grading was correct. 

. 

Clearly under the terms of Contract n the cessation of work by 
Mercer had to be brought to the attention of both Appellee and Appellants. 
Appellants, being in privity with Mercer, would be ityore likely to be the 
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party first to learn of Mercer T s purported completion of grading. The 
circumstantial fact that Appellants did so learn and communicate the in¬ 
formation to Appellee does not permit any inference that Appellant meant 
to create some kind of a viable warranty that the Grading Provisions of 
Contract n had been satisfied. Nor was Appellants* Statement couched 
in such form that Appellee reasonably could assume it was safe to rely 
on or meant to be relied on. (See opinion in Bogert v. Peoples First 
National Bank & Trust Co ., 131N.J.L. 218 at 224, 35 A. 2d 706, 709; 
the purchaser carries the "burden of prompt ascertainment of the facts".) 
Appellants manifestly did not care in what condition the land was as long 
as it satisfied Appellee and Appellee settled. Appellee must have realized 
this and from this realization would stem an obligation to ascertain clearly 
whether it was satisfied, once and for all, before settlement. 

Furthermore, Appellants at the time of the Statement to Appellee 
had not yet settled with Mercer for the land. Appellants were entitled 
by the terms of Contract I to receive the land graded to the same specifi¬ 
cation as was Appellee at no extra cost. In these circumstances, Appel¬ 
lants, a mere conduit of title from a realistic point of view if all went well, 
who were not to do the grading themselves, should have been apprized by 
Appellee, the real party in interest as the ultimate purchaser and builder, 
of any defects in grading before Appellants settled with Mercer. Appel¬ 
lants* Statement, in this light, was in essence a request to Appellee to 
let Appellants know of any grading deficiencies so that Appellants could, 
if necessary, demand that they be corrected by Mercer before Appellants 
settled with Mercer. 

Appellee answered this invitation by inspecting the land (by Tracy) 
and thereafter settling without comment on any alleged grading deficiencies. 
It must be reiterated at this point that the uncontradicted testimony shows 
that Tracy inspected and complained of the grading prior to settlement 
(JA 45), Libby corrected it (JA, 54, 61-62, 48*’E**) and thereafter Appellee 
settled (JA 16). 
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One year (or one and one-half years) later, Appellee, having in 
the meanwhile allegedly discovered the grading deficiency, sought to 

i 

elevate Appellants' Statement into something which would exonerate 

i 

Appellee's own failure to turn up the deficiency prior to settlement. 

However, Appellee does not allege that this Statement was made fradu- 

i 

lently, and the Statement, even as testified to by Appellee's witness, 

i 

Tracy, is as colorless a statement giving notice of Jdercer's completion 
of grading as could have been made. The warranty 4like effect which 
Appellee seeks for this statement cannot be accorded it for the plain 
reason that it is precluded as a warranty by the provisions of the sales 
contract and is not the kind of statement which is uttered as a warranty 
or for the purpose of inducing trusting reliance. Appellants, in the absence 
of pleadings proving alleged fraud, cannot be charged with any realiza¬ 
tion that Appellee would (or had) relied on the Statement in lieu of an in¬ 
vestigation by Appellee, since Appellee did investigate and appeared suf¬ 
ficiently satisfied with the land to settle Contract II. Graziani v. Arundel , ^ 
55 U.S. App. D. C. ,21, , 299 Fed. 886; Shappiri( |> v. Goldberg ,^192 
U.S. 232, 48 L.Ed. 419; Southern Development Co .! v. Silva , 125 U.S. 

247 , 31 L. Ed. 679. 

(2B) In Absence Of Fraud And In View Of Appellee's Examination 
Of The Premises, The Doctrine Caveat Emptor Prohibits Reliance By 
Appellee, To The Exclusion Of Appellee's Obligation To Find Out For 
Itself, On Appellants' Statement Prior To Appellee's Inspection 'That 
Grading Had Been Finished" (Tr 34-35, 40). 

However that may be, as a matter of law, Appellee was not justified 
in relying on Appellants' Statement that "grading had been finished" as a 
"positive assurance" that the Grading Provisions of Contract n had been 
complied with, settling Contract II, and then one year later seeking to hold 
Appellants liable on a showing that the grading had not been done to speci¬ 
fication. Appellee had full opportunity to investigate the grading for itself. 
That this is so is shown by the several actual inspections of the land made 
by Mr. Tracy which negative his "reliance". See Owen v. Schwartz, above, 
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85 U.S. App. D.C. at 305ff, 177 F. 2d at 644ff (fraudulent misrepresen¬ 
tations of acreage and that a $30,000 trust was available, made to ultimate 
purchaser-user of land, held to constitute a cause of action for rescis¬ 
sion of executory contract of sale ). Here there is no claim of fraud or 
deceit practiced by the Appellants. Both Appellee and Appellants were 
in the business of buying and selling land and building. No inequality or 
position of trust between the parties can be found on the record, unlike 
Owen v. Schwartz , above. This was an arms length commercial trans¬ 
action between equals. The Appellants were purchasers, as was Appellee, 
and the transfer of title to Appellants immediately preceded that to Appel¬ 
lee. Appellee was as able to judge compliance with the Grading Provisions 
as Appellants, and Appellee had more reason to do so carefully as the 
ultimate purchaser who intended to build on the land. 

In such circumstances Appellee’s claimed reliance on Appellants* 
alleged oral statement (ambiguous even as related by Appellee’s witness 
Tracy) has no legal relevance. Lipschutz v . Phillips , 51 U.S. App. 

D.C. 20 at 23, 273 Fed. 748 at 751 (even willful misrepresentation of value 
of land for purpose of inducing sale of land is not actionable as long as 
purchaser has an opportunity to inspect); Graziani v. Arundel , above, 

(no liability for fraudulent misrepresentation as to number of rooms in 
^ house, see Owen v . Schwartz , above, 85 U.S. App. D.C. at 306, 177 
F. 2d at 645, for a gloss on this case); Robinson v. Oren, 91 U.S. App. 

D. C. 96, 198 F. 2d 86 (no liability for fraudulent misrepresentation of 
boundaries, contradicting legal description by lot and square in contract 
and deed); Bogert v. Citizens First National Bank & Trust Co ., above. 

The grading variance here was not covert. It was ascertainable by the 
exercise of a little trouble by Appellee. A survey would turn it up, as in 
Shappirio v. Goldberg , above, see Owen v. Schwartz , above, 85 U.S. 

App. D.C. at 305, 177 F. 2d at 644. Appellee, as a reasonable commer- 
c ial dealer in land and a builder, must be assumed to have been competent 
to discover this grading variance and to realize the necessity for going to 
the trouble of doing so in view of the obvious great dislocations to a building 
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operation which is blindly undertaken on improperly graded land. 

The means of ascertaining the grading variance were more within 
the ken of the Appellee than were the means for estimation of land values 
and ascertainment of the lot boundaries by the luckless defrauded indi¬ 
vidual purchasers in Lipschutz v. Phillips, above, iti Robinson v. Orel, 

- - - - 

above, or by the two ladies trying to buy a house to lie used as a room¬ 
ing house in Owen v. Schwartz , above, (where the Court granted rescis- 
sion of the executory contract for their benefit). Appellee seeks, some¬ 
h ow to weld the j rrading provi sions of Contract II and Appel lants T state¬ 
me nt together into some thing with the characteristics and effect p i a 

and sometime thereafter an d 
found this action for ^damages. This it cannot do on the facts of this case, 
in the absence of fraud and in the face of the ancient doctrine of caveat 
emptor , which here governs and prohibits any warranties not expressed 
in the deed. Williston On Contracts (3d ed., ^.938) 2602, Sec. 

926; Restatement, Contracts, Sec. 413; Graziani v. Arundel ,^ 
above; Lipschutz v. Phillips^ above; Bogert v. Citizens First National 
Bank & Trust Co .,' above; Robinson v. Oren, above'rj In sum, Appellee 
was under an obligation to see for itself as to performance of the condi¬ 
tion precedent dealing with grading (and demand adjustment at settlement 
or refuse to settle if the land was not graded to specifications) or to 

settle for the property without undertaking an investigation and without 

i 

subsequent complaint. 

(3). By Settling Contract n, Appellee Waived Any Breach Of The 

Condition Precedent To Settlement That The Land! Be "Cut To Grade". 
-,- 

(A) Waiver Occurred At Settlement. 

A consummated settlement of a contract for the sale of land is 

meant to do just that — to settle with as much finality as is possible the 

| 

various obligations dealing with the conveyance of the land undertaken 
by the parties to the contract. Every obligation is meant to be extin¬ 
guished by performance or embodied in new documents operative in the 


which will survive settlement 
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future (i.e. in escrows or express warranties in the deed). In absence 
of fraud (or mutual mistake) 4 All claims by the purchaser which arise 
from breaches of conditions precedent to settlement must be reserved 
or they are forever stilled. 

Finality is the very purpose of a settlement, and tradition and 
expediency have united to this result. Land contract settlements have 
been invested historically with a formality designed to impress purchasers 
that they have a place and a last chance to assert claims based on the under 
lying contract. To the end of providing such a time and place and giving 
the purchaser ample chance prior to settlement carefully and exhaustively 
to investigate title and the physical aspects of the land, settlement usu¬ 
ally follows the contract at an interval of time sufficient to allow the pur¬ 
chaser to ascertain whether a deed will give him the land he bargained 
for in the contract. (See the trenchant remarks in Bogert v. Citi¬ 

zens First National Bank & Trust Co ., above, 131N.J.L. at 222-223, 

35 A. 2d at 708.) 

Both the Appellants and Appellee were commercial builders and 
land developers. Both must be assumed to have reasonable familiarity 
with land transactions and with the businessman’s desire for finality of 
settlement. 

Here settlement was to take place ”as soon as” grading was finished. 
As a matter of construction this must mean a reasonable time thereafter. 
Actually the interval between execution of Contract II and settlement 
was 27 days. 

Particularly must it be so that settlement was meant to be the place 
to dispose fully of the grading provisions of Contract n where such pro¬ 
visions are a condition precedent to settlement. The physical condition 
of the land required by these grading provisions is clearly and easily 
ascertainable by a prudent purchaser in the position of Appellee. If 


4 


Not relevant here as rescission is not sought. 


I 
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this Appellee had been prudent it would have ascertained the grading de¬ 
ficiency prior to settlement. (It did discover some grading deficiency, 

i 

JA 48 "E", 54, 61-62). That it did not, does not cast responsibility on 
Appellants, who did not engage to cut the land to grade themselves. 

Their obligation was merely to deliver land graded to certain spec if i- 

• 

cations if the contract was to be consummated. This is analogous to [ 
an obligation to deliver so many acres. Shappirio v. Goldberg , 
Appellants are not chargeable now if what was delivered, and accepted, 
turned out to be improperly graded. 


The true grade was discoverable by a survey as was the acreage. 


Neither is a covert defect and in both cases a prudent commercial pur 
chaser would be held to a knowledge of such discoverable defects. 


se 77 
'hi 


The traditional doctrine caveat emptor is applicable here and re- 

quired Appellee to have discovered and asserted any jdiscoverable defect 

I 

prior to settlement. The doctrine prohibits recovery on the claim that 
Appellee relied on Appellants' assurances that the deed conveyed what 
the contract called for, when the variance was reasonable ascertainable, 
as was the grading variance here. Appellee had inspected the land. For 
all that Appellants knew. Appellee had satisfied itself that the grading 
was satisfactory. Appellee cannot maintain now that I it did not discover 
what reasonably s hould have been discover ed! Southern Development ^ 
Co. v . Silva, a.b oye^--12^4JL S. at 259. 31 L. ed. at 683 — see Owen v. 
Schwartz , above, 85U.S. App. D.C. at 305-306, 177 F. 2d at 644-645. 
The grading defects here were apparent to a careful purchaser, when 
the question of such defects was not raised at settlement, they were 
waived. Weinberg v. Wilensky , 26N.J. Super. 301 at 303, 97 A. 2d 
707 at 709; Laurel Realty Co. v. Himmelfarb, 19VMdy 672 at 676, 
677-678, 680, 72 A. 2d 23 at 24, 24-25, 26. In efieet, sometime before 

i 

settlement, or at the latest, at settlement, was the only reasonable time 

I 

to discover and assert the grading deficiency. 
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(B) In Any Case, An Action For Breach Could Not Be 
Maintained One Year Or One and One Half Years After 
Settlement. 


Settlement was the time provided in Contract n for assertion or 
waiver of any grading deficiencies. As such it is the only reasonable 
time. But assuming arguendo that this is not so, then the breached 
grading provisions were waived by acceptance of defective performance 
without complaint promptly being made after the defect should have been 
^known to Appellee. Williston On Contracts 2059, Sec. 724; Cf. Restate ¬ 
ment, Contracts Sec. 411, 412. The point is merely that a purchaser 
who does not protest a defect in the property purchased within a reason¬ 
able time after he has or should have discovered the defect, cannot main¬ 
tain an action thereafter for breach of the obligation to deliver land with¬ 
out the defect, Barrie v. Abate, Md. ) , 121 A. 2d 862 at 864 (1956); 

* 

Laurel Realty Co. v. Himmelfarb, \above, 194.Mdyat 678, 72 A. 2d at 25. 

Here the grading deficiency was noticed first by Appellee over a 
year after the settlement and protest first was made to Appellants either 
(a) one and one-half years after settlement, or (b) one year after settle¬ 
ment. Either is grossly unreasonable. Appellee obviously cannot charge 
Appellants with liability for Appellee’s failure to use due care which pre- 

i 

vented discovery of the grading deficiency within a reasonable time. 
Appellee was a commercial firm engaged in building and developing prop¬ 
erty. Any commercial builder who embarks on a large scale develop¬ 
ment without an independent and impartial assurance by a survey that 
the level of the property is correct, is, we submit, just not using com¬ 
mon sense in view of the extreme difficulties a builder may find himself 
in if the grades are wrong. Further showing Appellee’s imprudence is 
the fact that appellee had been put on notice by discovery of a grading 
deficiency prior to settlement (JA 48 ”E”, 54, 61-62). 

Another point against Appellee is that Appellee discovered a grad¬ 
ing deficiency in August 1950 — the failure to cut the alley (JA 21). 
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At that time, prior to the commencement of construction of Appellees 
36 homes (JA 22), prudence would insist on a careful survey to turn 

I 

up any other grading variances. If one deficiency was discoverable, 
the others were too But Appellee apparently still comfortably remem- 
bering and "relying" on Appellants’ statement that "grading had been 
finished", allegedly erected its 36 homes on improperly graded land. 

Appellee’s failure to discover the grading deficiencies until over 
one year after settlement and nine months after commencement of con¬ 
struction of the 36 homes is grossly unreasonable. Notice to the appel¬ 
lants may have been given either a), one year after Settlement and 
b). one and one-half years after settlement. Either |is patently unrea¬ 
sonable, and for that reason all such grading defects! as ma y have ex¬ 
isted were clearly waived. 

Appellee is now trying to assert Appellant is liable for (a), the cost 
of the grading called for by Contract II which was performed by Appellee, 


as well as (b), the cost of remedying the disruptions of the laterals on 


the land resulting from the regrading by Appellee^nec essitated by the 
precipitate construction by Appellee oMts_36^homesjwitiiout.ApEfill£fi-first j / 
having ascertaine d whether ^j^orjgmal^radesjof th^land^as^de liver ed i / 

by Appellants were^correct^ This unreasonable blind reliance on the i 

'statement of the Appellants that "grading had been finished" was unfor- \ 
seeable to Appellants. By reason of Appellee’s waiver of the Grading 

<■ 

Deficiency, neither are recoverable, but in addition the special circum- 

j : 

stances of Appellee’s ineptitude which led to a magnification of the normal / 
damages, is doubly irrecoverable as too remote. Hadley v. Baxendale , / 

9 Exch. 341, 156 Eng. Rep. 145; Globe Refining Co. jv. Landa Cotton ' 

- i - 

Oil Co. , 190 U.S. 540, 47 L.Ed. 1171 (Holmes, J.);i Restatement, Con -/ 
tracts Sec. 330, 336 (1) Comment on Subsection (1). Cf. Restatement 
Contracts Sec. 346. I 
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(4). This Conclusion That There Can Be No Liability In This 
Case Is Reinforced By The Doctrine Of Merger By Deed — That 
Is, Acceptance Of A Deed Conveying Land Short Of That Contracted 
For, As A matter Of Law, Discharges The Underlying Contract 
Provisions Calling For More . 

The acceptance of a deed by a purchaser satisfies in full all obli¬ 
gations of the vendor which were undertaken in the underlying contract 
relating to the conveyance transaction. Williston On Contracts , 1861 ff. 
Sec. 645; 2058, Sec. 723; 2603-4, Sec. 926; 6 Corbin On Contracts 
(1951) 461, Sec. 4550; m American Law of Property (1952) 384, Sec. 

12.91; Restatement, Contracts Sec. 413, Sec. 500 Comment c; Van 
Ness v . Mayor of Washington, 29 U.S. (4 Pet.) 232 at 284, 7 L.E d. 842 
at 860 (Story, J.)^awkinTv. Fradk i^LJibj l.S. ApoTlTc. 310^13^ 
705, ~708; HowensteiqJlealty rwp y. Richardson, 77 U.S A 
^App. D.C . 299 , 302,j l35 F. 2d 803, 806; BogerT v. ^Citizens^First National 
BanK~£~Tr^st Co . ^above; Pypeus v. Grasso , 317 Mass.716; 59N.E. 2d289. 

Williston says this occurs as a matter of law. Williston, above, 

2058, Sec. 723. 


Corbin, on the other hand, states that the doctrine applies tf absent 
a showing of intent to the contrary”. 6 Corbin , above, 245, Sec. 1319. 
As Corbin states the doctrine it possesses its exception which can be 
applied only when anchorable on a showing of intent that the doctrine 
not apply. 


In the instant appeal, there is no possibility that ashowingof intent 
that the doctrine not apply can be made out. To the contrary, every in¬ 
dication of the intent of the parties buttresses the conclusion that the 
grading provisions of Contract n were a condition precedent to settle¬ 
ment to be satisfied by performance before settlement. Manifestly the 
parties when they drew the contract did not contemplate that the grading 
provisions would survive settlement. Further if they had intended at settle¬ 
ment that the grading provisions be not extinguished and survive 
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settlement, then an escrow would have been set up. i That this was not 
done shows conclusively that the grading condition precedent to settle- 

I 

ment was regarded by both parties as having been fulfilled and fully 
satisfied at that time. .Both parties may have been mutually mistak en 


as to this but Appellants T mistake wall5f€tttcated-nn a belief that App el- 
lee, who had inspected, was satisfied, and Appe llee T s mistake was the 
result of its own unfortunate failure to use prudenc e and a scertain the 
observable grading deficiency. j 

Both Williston and Corbin admit that there is in exception to the 
doctrine of merger by deed. (Corbin’s exception has been dealt with 
above). The cases confirm this view. The exception traditionally has 
been stated in another form than used by Corbin; the| exception has usu¬ 
ally been phrased as a means of saving covenants which are "collateral" 
to the conveyance transaction. 

(A) An Exception To The Doctrine Of Meijger By Deed May 
Save Rights Of Action On Some "Collateral" Or Side Agreements 


In The Underlying Contract Of Sale When Such "Collateral" Or 


Side Agreements Were Meant To Survive Settlement. Various 

— ■ t — 

Tests Have Been Enunciated By The Courts Ahd Text-Writers 

i 

Looking Toward Ascertainment Of This Intent And Of The 

i 

"Collateral" Quality Of The Various Agreements. If The Agree¬ 
ment Relates To Something Apart From The Conveyance Itself 
Or From The Quality, Condition, Or Title Of The Land, And 


If Performance Of The Side Agreement Is Not Temporally 


Precedent Before Settlement, Then The Side Agreement Is 


Collateral. 

— 

A Line Of Cases Exists However In Which Builder-Vendors 


Have Been Held Liable For Deviations From Specifications In 

— — - 

Homes Contracted To Be Built For Individual Purchasers, De- 
spite Settlement of The Underlying Contract, 'these Cases Are 

r I 

Explicable Only If Viewed In Their Individual Factual Context. 
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Williston, Corbin, and the cases agree that the doctrine of merger 
by deed does not apply when the covenant by the vendor is ’"collateral” 
to the conveyance transaction. Williston , above, 1861, Sec. 645; 6 
Corbin , above, 245-246, Sec. 1319. (Corbin’s analysis really anounts 
to a declaration that the covenant is "collateral” where the parties have 
indicated their plain intention that it be so.) The other analyses regard 
the "collateralness” of the covenant as the determinative. 

The difficulty is not in stating the doctrine of merger by deed but 
in penetrating behind the word "collateral” to find the content of the ex¬ 
ception and thus the limits of the doctrine itself. 

The term "collateral" may afford some help in itself. Certainly 
many courts have been content with the aid the word itself gives and have 
been content to apply it as the only test. 

The word has an ancient English lineage and has meant "situated 
or running side by side, parallel" since 1450, or "lying aside from the 
main subject, action, issue, etc." Oxon. Eng. Diet. (1955) 340. From 
Latin col-later -, latus , the meaning is clear — a "side agreement", pure 
and simple. 

By any help the word "collateral" itself affords, the grading provi¬ 
sions of Contract n were clearly not a "side-agreement", but related 
to the passive condition of land to be conveyed. 

Several courts have attempted broad guides to ascertainment whe¬ 
ther a covenant be collateral or not. For example: 1) in Bull v. Willard, 
9 Barb. (N.Y.) 641 at 645 the Court said: 

" * * * the covenant, in order to be deemed collateral 
and independent so as not to be destroyed by the execu¬ 
tion of the deed, must not look to or be connected with 
the title, possession, quantity or emblements of the land 
which is the subject of the contract * * *". 



In essence this test turns on whether the allegedly "collateral" covenant 
reasonably is to be considered a "side-agreement" separate and apart 
from the conveyance. 


As was said above, the grading provisions in Contract II were 
intimately related to the land conveyed. As a result the doctrine of 
merger by deed applies and the grading provisions of Contract n are 
blotted out and cannot be availed of to found an actionjfor their breach. 

2) Many courts have said whether a covenant is "collateral" is a 
matter of intent (as Corbin , above). These courts have looked for some 
manifestation of intent that the provision sought to be| saved was "collar 

teral". Appell v. Comstock & Ludlam, Inc., 118N.]y.S. 2d 634, 635 

11 ■ 

(Sup. Ct. Sp. Term, Orange Co.) and cases cited therein; Siebros 

Finance Co . v. Kirman , 232 N.Y. App. Div. 375, 2^9 N.Y. Supp. 497; 

Zanphir v. Bonnie Meadows, Inc., 127 N.Y.S. 2d 269 (Sup. Ct. Sp. 

— ——— ——— 

Term, Westchester Co.J(escrow); and Thompson v. Seising, 51 N.E. 

2d 488 (Appellate Ct. in Banc, Ind.). 


However, in the instant case the intent is all the other way — 
that the grading provisions of Contract n be extinguished at settlement. 


3) Such showing of intent that the doctrine of merger not apply 
is clear where performance of the covenant in the antecedent contract 
of sale cannot by its nature be performed prior to settlement or where 
performance is called for expressly after settlement! 6 Corbin , above, 
245-246, Sec. 1319; Siebros Finance Co . v. Kirman , above (contract 
called for a conveyance with an option in purchaser t6 compel reconvey¬ 
ance); Shelby v. Chicago & E. I. Ry, Co. , 143 Ill. 385, 32 N.E. 483 
(agreement to keep up a dam); Biewer v. Mueller , 2$4 Ill. 315, 98 N. E. 
548 (agreement to put purchaser in possession after settlement, also 
fraud); Janitsheck v . Melbro Realty Corp ., 8N.J. Misc. 440, 150 Atl. 
763, aff'd 107 N. J.L. 450, 154 Atl. 749 ("street assessments * * * to 
be paid by the seller", collateral when street was begun prior to settle¬ 
ment and assessment occurred after settlement). 
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The instant case does not fit within this line of cases; here, by the 
terms of the grading provisions the condition was to be performed ex¬ 
pressly before settlement. 

4) Since 3), above, does not cover cases where performance of the 
covenant was indifferently befo re or after settlement where courts have 
held such covenant to be collateral and thus saved, perhaps the rationale 
of 3) can be drawn more broadly. Where a covenant in a contract of sale 
is not by its express terms or by the nature of die performance temporally 
precedent before settlement, such covenant can be considered collateral 
if it appears to partake of the nature of a side agreement. As so phrased, 
the vast majority of the cases can be explained. A contracts to sell 
Blackacre to B and in the same instrument contracts to build a fence on 
Blackacre. Restatement , Contracts Sec. 413, Illustration 2, quoted 
infra page 28 . The purchaser in accepting a deed without raising ob¬ 
jection to non-performance of the obligation to build the fence would not 
feel that the side agreement to build a fence was waived at settlement. 

The contract called for the vendor to build a fence, indifferently, either 
before or after settlement. The two promises are temporally independent 
and the performance of one would not be allowed as a matter of law to 
blot out the other. To attain this end, many courts in similar situations 
have labeled such a side-agreement "collateral” and thus saved. Durkin 
v. Cobleigh, 156 Mass. 108, 30 N.E. 474 (agreement by vendor to grade 
a street and have water put in); Terry v. Raif, 205 N.Y. Misc. 1059, 103 
N.Y.S. 2d ( Broome Co. Ct.) (agreement by vendor to grade); Price v. . 
Woodward-Brown Realty Co ., 190 N.Y. Supp. 561, afFdw/o opn 
210 N.Y. App. Div. 837, 192 N.Y. Supp. 947 (conveyance of land be¬ 
fore completion of promised house). 

The difference between these cases and the instant case is that here 
the Appellants were not builders or graders; the grading provisions of 
Contract n are merely a non-promissory condition precedent to settle¬ 
ment. Thus Appellee had fair notice that unless it made sure that Mercer 
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had graded properly prior to settlement of Contract I, that it would have 
no recourse against Appellants. 

5) The Restatement of Contracts has dealt with the question of 
merger by deed on the basis of the Parol Evidence Rijde and the body of 
law dealing with integration of separate juristic utterances, which of 
course ultimately hinges on intent to integrate or notj Wigmore, also 
takes this path. Wigmore on Evidence (3d ed. 1940) $ec. 2430. Corbin 
submits this approach is erroneous. 6 Corbin, above, 244-245 Sec. 

1319 and the remainder of Sec. 1319. 

A composite of the Restatement statement of the doctrine and the 
exception is as follows: 

"The acceptance of a deed of conveyance of land from 
one who has previously contracted to sell ty, discharges 
the contractual duties of the seller to the p^rty so ac¬ 
cepting except" 5 * * * "a written agreement [ i. e. con¬ 
tract of sale] [ is not superseded or invalidated] by a 
subsequent integration relating to the samS subject- 
matter [ i. e. deed] if the agreement [ contract of sale] 
is not inconsistent with the integrated contact [deed], 
and * * * is such an agreement [ contract bf sale] as* 
might naturally be made as a separate agreement [ con¬ 
tract of sale] by parties situated as were the parties 
to the written contract [ deed]." 6 

The difficulties with the phraseology of the exception in the latter 
portion of the composite are apparent; from the terms used, "written 
contract" for deed, it is apparent that the exception here is attempted 

i 

to be dealt with as a part of the general Parol Evidence Rule. The ex¬ 
ception thus suffers from generality and consequent difficulty in applica¬ 
tion. For the word "collateral", the Restatement appears to substitute 
a hypothetical "natural" without reference to the intent of the parties. 
Secondly (and this is the real difficulties with the Restatement expression 
of the exception), the doctrine appears confined to two documents whereas 

the nub of the doctrine is the extinction of a prior obligation in the contract 
■ — ■ 

5 Restatement. Contracts Sec. 413; also Restatement, Contracts Sec. 500, Comment c: " •••Where 
the transaction relates to land, the acceptance of a deed operates as a discharge of die original contract." 

6 Restatement. Contracts Sec. 240 (1), (b). 
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of sale by subsequent performance — the acceptance of a deed discharging 
the original contract. Corbin correctly terms the doctrine a matter of 
substituted performance. 6 Corbin , above, 244-245, Sec. 1319 and the 
balance of Sec. 1319. 

But if one accepts the Restatement statement as correctly emboding 
the doctrine cum exception, then even so, the conclusion is inevitable 
that the grading provisions of Contract n, although ’’not inconsistent” 
with the deed, was not such ”an agreement as might naturally be made 
as a separate agreement”. That is, a vendor would not naturally and in 
the normal course of things, give a deed to land contracted to be sold and 
then, contemporaneously execute a separate paper reciting that produc¬ 
ing land ”cut to grade” was a condition precedent to settlement and to 
delivery of the deed. 

The illustrations of the doctrine of merger by deed given in the 
Restatement are sound. One illustration of a collateral agreement is 
given: 

”A contracts to sell Blackacre to B, and as a part of 
the same contract, contracts to build a partition fence 
between Blackacre and another tract of his land. A 
makes and B accepts a deed of Blackacre, in which 
nothing is said of the partition fence. A’s contractual 
duty to build the fence is not discharged. ” Restatement, 
Contracts Sec. 413, Illustration 2. 

An illustration of a written antecedent breached agreement which 

is not collateral is also given: 

”A contracts to sell Blackacre to B. Later, A gives 
and B accepts a deed of conveyance of Blackacre in 
which A warrants only against encumbrances made 
or suffered by himself. A mortgage made by a prior 
owner is an encumbrance on the land. A f s contractual 
duty to convey a good title is discharged by B’s accep¬ 
tance of the deed. ” Restatement, Contracts Sec. 413, 
Illustration 1. ~ 
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The vendor’s promise to build a fence in Illustration 2 will be 
seen to be temporally unrelated to the time for conveyance; the ”col- 

i 

lateral” promise is a side-agreement for the vendor himself to build 
something on Blackacre at some time, unexpressed, mutually ac- 
ceptable to vendor arid purchaser. An agreement to build a fence 
reasonably might be embodied in a separate agreement at the time 
of actual settlement. In that case, it would have beeri a mere 
repetition of the duty resting on the vendor-builder as a result of 
his contract. This is unlike the instant case on appeal where it would 

I 

have been a manifest absurdity for the Appellants to have tendered 
a deed and at the same time recited in a separate paper that as a non- 
promissory condition precedent to settlement the land was to have 
been ’’cut to grade”. Of course what the Appellee would like to have • 
received is a different sort of agreement, something with the effect J, 
of a warranty, but^iojvarj^niyjwas contained jn the contract of sale | 
itself (unlike the promise to build a fence in Illustration 2). * 

Illustration 1 deals with a situation very close to the instant case 
on appeal. In the Illustration, the subject-matter of the conveyance 
was to be in a certain ascertainable state as a condition precedent to 
settlement (in one case, graded, in the other, title tb be good and 
merchantable). In both cases the purchaser did not discover he was 


not getting what the contract called for. He could haVe ascertained 
that title was not merchantable and that the deed proffered did not 
contain warranties (in the Illustration) or that the land was not 
graded (in the instant case), and he would have held up settlement till 

I 

he was offered what was required by the contract. But having been 
satisfied with and taken less, he cannot now maintain an action in the 
face of his satisfaction with less. Neither an agreement to give a 
general warranty deed and to convey merchantable title or an agree¬ 
ment that land shall be cut to grade as a condition precedent to settle¬ 
ment are "side-transactions” apart from the conveyance itself. In 

i 

the case of both obligations the time for performance is at settlement. 
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6} There exists a line of cases in which builder-vendors who 
have agreed to build to specifications have been held liable for devia¬ 
tions from such specifications in homes constructed for individual 
purchasers. Meyer v. Woodward-Brown Realty Co. , 209 N. Y. App. 

Div. 548, 205 N. Y.Supp 114, affd w/o opn 239 N. Y. 613, 147 N.E. 

218; Weinberg v. Wilensky , above; Laurel Realty Co . v. Himmelfarb , 

191 Md. 462, 62 A. 2d 263, 194 Md. 580, 72 A. 2d 23; Edison Realty 
Co. v. Bauernschub, above (fraud); Stevens v. Milestone, 190 Md. 

451, 62 A. 2d 354 (fraud). All of these cases deal in terms of 
builder's liability and lay down the principle that conveyance of the 
land should not protect the builder from liability for covert defects 
in construction for which the builder was himself responsible. Fraud 
on the part of the builder and the absence of a chance on the part of 
the purchaser to inspect seems to run largely through the cases. In 
all the cases liability was allowed only for defects which were, in the 
circumstances of each case, not reasonably discoverable by the pur¬ 
chaser. 

Candor compels the admission that these cases have gone far to 
establish a kind of implied warranty of f itness of the homes construct ed. 
However, these cases have not been accepted in the District of Columbia, 
they are not part of the received Maryland common law, they are opposed 
to the rationale of the District of Columbia cases affirming the doctrine 
of caveat emptor, above page 15ff, and they do not discuss the provisions 
of the instant contract (JA 95) which preclude actions based upon matters 
dehors the contract. 

j r 

But arguendo , assuming the Laurel Realty Co. line of cases is 
both sound and applicable in the District, then they are not applicable 
to the facts of this instant case on appeal. The Laurel cases all deal 
with builder's liability to individual home purchasers. In the instant 
case we have a commercial real estate transaction, and both parties 
are in an equal bargaining position. Further, the grading deficiency in 





the instant case was not hidden to a purchaser with the business ex¬ 
perience of Appellee. Instead it was readily discoverable. Lastly, 
Appellants had not bound themselves to do the grading. The extent 

i 

of Appellants' obligation was to give a deed to land if the Appellee 
was satisfied that the conditions precedent to settlement had been 
accomplished. | 

In the Laurel cases the tendency is displayed to treat an agree- 
ment to convey and to build something thereon as a separate or "col¬ 
lateral" agreement. An obligation to build a house is viewed as some¬ 
thing different from an obligation to convey land. See Laflin v. Howe, 
112 HI. 253. Similarly a warranty of a chattel have! been separated 
similarly from the conveyance transaction and termed "collateral" 
thereto. Levin v. Cook, 186 Md. 535, 47 A. 2d 505. 


This tendency cannot be indulged in the instant case since the 
obligation here is simply to give a deed to land, if performance of 
the conditions precedent was accomplished or if acceptable to Ap¬ 
pellee. 

(B) The "Collateral" Exception To The Doctrine of 

Merger By Deed Is Inapplicable In The Instant Case On 

Appeal As the Grading Provisions Of Contract jn Were A 

- , - 

Condition Precedent To Settlement Relating To The 

Condition Of The Land To Be Conveyed, And the Excep- 

- 1 - 

tion In No Case Extends To Save A Right Of A ction On 

A Non-Promissory Condition Precedent To Settlement, 

Setting Forth The Condition Of The Land To Be Conveyed, 

■ 1 '■ — —■ " i 1 — ■ 

Which Had Not Been Complied With By The Time Of 
Settlement, When The Parties To The Contract Of Sale 
Set tled Such Contract Without Discovering The |Non- 
Performance Of Such Condition Precedent And Without 

___________________________j________ 

Fraudulent Misrepresentations Having Been Made. 
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Under all the various tests set forth under I (4)(A) hereinabove, 
it is apparent that the grading provisions of Contract II were clearly 
not”collateral”. The crucial fact leading to this conclusion is that 
the grading provisions were a condition precedent to settlement. Thus 
it was incumbent on Appellee to check and ascertain whether they had 
been satisfied to Appellee’s liking. The Grading Provisions were 
not a "side agreement” by the Appellants to grade, as in Terry v. 

Baif, above, but were a mere non-promissory condition precedent to 
settlement. In Terry v. Raif , to the contrary, the vendor promised 
to grade and the promise to grade was temporally independent from 
the obligation to convey. 


i ; 

if i 

f 


That the grading provisions were an express condition precedent 
to settlement is the clearest indication possible of the intent of the 
parties that settlement be hinged on prior accomplishment of grading 
unless waived by acceptance of ungraded land by Appellee. 

Appellants had not bound themselves to do the grading. The 
grading provisions merely impliedly required that Appellants not hinder 
grading by Mercer, a third party, and that Appellants settle with 
Appellee when Mercer had brought the land into the physical state re¬ 
quired. The grading provisions were a passive description of the 
future physical aspect of the land required before Appellants could 
force a deed on Appellee. Appellee seeks to elevate these Grading 
provisions into a personal obligation of Appellants in defiance of the 
plain terms of Contract II and the background of the transaction known 
to both parties. From the circumstances, the confluion is inevitable 
that the Appellants were a mere conduit of title. Angliants 
give merely a special warranty deed. The Appellants’ contract with 
Mercer called for the land m the Same physical state as required by 
Contract n. Likewise the grading deficiency here was something 
that should have been uncovered by a reasonable commercial purchaser 
such as Appellee, unlike the covert defects in Laurel Realty Co. v. 
Himmelfarb, above, and similar cases. 
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Kessler v. Troast, above, on a view that the provision of the 
contract that it was to be void if permission was not obtained from the 
local zoning authorities to operate a clothing factory was a condition 
precedent to settlement, is the closest case. But, in Kessler v. Troast 
the vendor's representation that permission had been obtained was a 
"positive assurance" and further it was fraudulently induced. (Quaere: 
whether this provision was not a condition subsequent?) 


In no other case that Appellants have discovered has a court 

i 

held in effect that an express condition precedent to settlement was 
"collateral" to the conveyance transaction. Nor in principle, could 
an antecedent sine qua non to settlement be found to| be an agreement 
"collateral" or parallel and independant to settlement. The conclusion 
follows that in this case the grading provisions of Contract II were 
blotted out when Appellee, with full opportunity to ascertain whether 




they had been complied with, acted as if they had asj 
and thereupon settled. 


if it was satisfied 


/ 


A Copy Of A Letter Cannot Be Admitted As Evidence In The Face Of 
The Addressees’ Denial Of Receipt, Where The Author Asserted Merely 
A) That The Letter Was Dictated To His Secretary, Whose Identity 
Was Only Surmised And Who Was Not Produced At The Trial; B) Was 
Signed By Him; And C) That Such Letter Thereafter "Would" Have Been 
Mailed By The Secretary In The Course Of The Same Day. In This Case, 
The Court’s Error In Admitting Such Letter Substantially Prejudiced 
The Jury Against Appellants. 


It is clear from Mr. Melrod’s testimony that he had no actual 
knowledge that the original of the letter had been delivered to the custody 
of the Post Office (JA 73-74). Mr. Melrod, it is true, at first testified 
flatly that the letter had been mailed (JA 73), but subsequently this 
proved to be an expression of his sanguine hope that his office was 
efficiently run for him without his personal supervision and that the 
letters he dictated actually and invariably were mailed. 
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Mr. Melrod inferred from the initials on the letter that one 
Ann Burke was the secretary who had written the letter (JA 73). Miss 
Burke, for reasons unexplained, was not produced as a witness. 

Mr. Melrod testified as to the custom of his office in depositing 
all mail in the Post Office box at the end of each day (JA 74). However, 
from his testimony, Mr. Melrod clearly was not the person who cus¬ 
tomarily handled such mail. The actual handler, presumably Miss 
Burke, is the only person who can testify as to the office custom 
and not the employer, Mr. Melrod, whose information as to the office 
custom is derived from his own hopes and from Miss Burke's assurances 
that she does what she is supposed to. United States v. Rice , 281 Fed 
' f 326 (D.C.S. D. Tex.) Mr. Melrod is not competent to testify as to 
such matters as the invariable custom in the circumstances shown 
in the instant case. United States v. Rice , above. 

What is requisite initially to raise a rebuttable presumption of due 
receipt is at least a clear showing by the witness who customarily takes 
the mail to the Post Office or deposits it in the Post Office box that 
mail invariably is handled in a routine manner and goes through certain 
channels as a custom of the office, and that the particular letter in 
question, though perhaps not independantly recalled, was in all proba¬ 
bility similarly channeled to the custody of the Post Office. ’'The letters 
* * * were forwarded in the usual course of business. From this the 
law presumes they were received by him." Campbell v. Willis , 53 U. S. 
App. D. C. 296, 298, 290 Fed. 271, 273. United States v. Decker , 

51 F. Supp 15 at 18 (D.C.D. Md). Here there was no testimony by 
the person who routinely handled such letters what the "usual course 
of business" was. 

Inasmuch as no competent witness testified as to the custom, 
no proper foundation for the admission of such letter was laid and the 
"Melrod letter" as a result was inadmissable. Arnold v. Thompson 
& Spear Co ., 51U.S. App. D.C. 325, 328, 279 Fed. 307, 310-311.; 
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Smith v. Shoemaker, 17 Wall. (84 U. S.) 630, 21 L. |Ed. 717. That is, 

" 

the evidence given by Witness Melrod was not in any manner probative 
of receipt of the letter by Appellants. Another way of saying the same 

thing — that such testimony is not probative of receipt — is that in 

1 

absence of proof of actual deposit of mail in the custody of the Post 
Office, and in the face of a denial of receipt by the addressee, a pre- 
sumption of non-receipt arises. Livingston v. Becker, 40 F. 2d 673 

- -P_ 

(D. C. E. D. Mo.) 

(1) This Question Is Relevant To Liability And To The Reasonable¬ 
ness Of Damages. 

The introduction of the M Melrod letter”, if the Jury believed it 
had been received, established that Appellants had notice of the Grading 
Deficiency on about June 12, 1951, rather than on about November 16, 

1951, as Witness Libby testified. The difference is Whether notice of 
the grading deficiency was received one year after settlement (before 

Appellee regraded) or one and one-half years after settlement (after 

. 

Appellee regraded). 

This is of importance with relation to I (3) (B) above, assuming 
arguendo that one year is reasonable and one and one-half years is not, 

i 

on the theory that notice of the grading deficiency had to be communicated 
to the Vendors within a reasonable time in order not to waive a cause of 

i 

action thereon. 

Likewise the question is of importance in establishing the reason- . 
ableness of damages. Appellants maintained on the trial that the damages * 

j i 

claimed were grossly unreasonable; if Appellants had had a chance to do j 

: 

the grading and failed to avail themselves of such opportunity (as ad- / 
mission of the "Melrod letter” tended to establish) then the claimed / 
damages are more easily established than if no notice were in fact / 
given. I 
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(2) The Real Harm Done By This Error Was To Impugn Force¬ 
fully The General Credibility Of Appellant Bernard Libby Before 
The Jury . 

But the real harm done in admitting the "Melrod letter" into evi¬ 
dence was the effect it must have had on the Jury in their opinion as to 
Mr. Bernard Libby’s credibility and veracity. Witness Libby had 
testified at length that his first notice of the grading deficiency was ob¬ 
tained from receipt of the November 16, 1951 letter (JA 41-42, 56, V' 
67-69). The improperly admitted "Melrod letter" directly contradicted 
Mr. Libby. We must surmise that the Jury, fortified by the Charge 
of the Court (JA 89-90, 91-93), saw fit to regard Mr. Libby as of 
dubious veracity and as a result their finding of liability and sub¬ 
stantial damages was prejudiced by material improperly admitted 
into evidence. 

The evidence in support of the inference that Mr. Libby had re¬ 
ceived the "Melrod letter" was of such suppositious character and of 
such slight probative value that, as a matter of law, an inference of 
receipt is unreasonable. 

However a Jury in its impatience at exclusionary rules of evidence 
and at the law’s careful insistance on seemingly tedious proof of mailing 
would be prone to jump to a conclusion of receipt on insufficient evidence. 
Such Jury conclusion does not eliminate the desirability of strict proof; 
rather it accentuates the need for a Court insofar as possible to exclude 
all chance of a jury’s indulgence in half-proved inferences by carefully 
screening evidence. 

This is particularly the case where such half-proved inferences 
are not a vital element in the Plaintiff's case (as here) but only tend to 
arouse prejudice against the party objecting to such evidence. 

The Appellants maintain that in this case the Court below erred 
in the admission of the "Melrod letter" and further that such error, 
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in the light of the posture of the case, prejudiced the Jury against Ap- 

I 

pellant Bernard Libby. In other words, the Court below unreasonably 
abused its discretion when it failed to exclude such Evidence which 
was not probative of receipt and which had the result of portraying 
Mr. Libby in an unfavorable light. American Law Institute , Model 
Code of Evidence, (1942) Rule 303. j 

m 

If A Court Admits Findings Of An Auditor Into Evidence In A Jury Trial, 
The Court Must Inform The Jury Of The Nature Of The Office And Duties 
Of The Auditor. Otherwise The Helplessness Of The Jury When Dealing 
With Such Evidence Without Knowing Its Source Unjustifiably Encourages 
The Jury To Ignore Such Evidence. 


In the trial below the Court, obedient to the mandate of Federal 
Rules of Civil Procedure, Rule 56 (e)(3), permitted Counsel for Ap¬ 
pellants to read the findings of the Auditor to the Jury (JA 47-52). See 
Tendler v. Jaffe, 92U.S. App. D. C. 2, 5, 203 F. 2d 14, 16. 

This Auditor’s Report had been mentioned briefly to the Jury in 
the opening statements of counsel for both sides (JA 13-14). At that 
time Appellee’s counsel had referred to the Auditor’S Report as a ’’pre¬ 
liminary” matter; counsel for Appellants had thereupon contradicted 

i 

him. Appellee's counsel's remark is obviously false' and misleading to 
the Jury. 

Neither at the reading of the Auditor’s findings to the Jury nor at 

i 

any other time during the trial did the Court authoritatively inform the 
Jury who the Auditor was, although Appellant’s counsel requested that 
such instruction be given to the Jury (JA 9-10, 91, 93). 

i 

The cumulative effects of the Court’s instruction to the Jury was 
to induce the Jury unfairly to disregard the evidence Of a highly compe¬ 
tent expert for the simple reason that the Jury was unaware of his 
competence. The Auditor's findings were read to the| Jury by counsel 
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for Appellants. Juries are aware that what lawyers say is largely parti¬ 
san and is not evidence. Here the Jury was not instructed as to the 
weight to be given the Auditors findings. In such circumstances the 
natural thing for a Jury to do is to pass over the Auditor’s findings 
as just some more partially understood talk about something having 
to do with the case. 

In order to counteract the conflicting statements of the attorneys 
about the "preliminary” quality of the Auditor’s findings and the Jury’s 
tendency to disregard evidence stemming from some unknown source 
and affirmatively, to enable the Jury to deal with the evidence of the 
Auditor’s findings with intelligence, the Jury should have been told from 
whom this evidence proceeded, i who this ’’Auditor’’ was and the nature 
of his duties. The Court below erred in failing to so instruct and in 
so doing caused the Jury to discount completely the findings of the 
Auditor, which under the Federal Rules were entitled to be both in¬ 
troduced and given to the Jury in such form that they could be con¬ 
sidered as evidence. 

Relevance Of The Error To The Infringed Rights Of Appellants — 
The Element of Damages . 

This action by the Court was prejudicial to Appellants, assuming 
arguendo that liability had been properly imposed on Appellants, be¬ 
cause the damages found by the Auditor amounted to only jgl, 196^ 83 

, rather than the claimed $11,406.53. In his Report the Auditor plainly 

• * 

• said that the Appellee had failed completely to substantiate its claim 
of greater damages. (JA 49-52, ”J", "K”, "L”, ”M”, ”N”, and 
’’Comments on Findings’’ ’’J", ’’K”,’’L’’, ”M”). But the jury in this 
case, induced by the Court to give insufficient attention to the Auditor’s 
findings, found a verdict of $7,000.00. Appellants maintain that the 
excess of the Jury verdict over the $1,196.83 the Auditor found is not 
based on substantial evidence, but must be a random figure arrived 
at by some means - rational or irrational - and known to the Jury alone. 
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On this appeal Appellants, however, have not undertaken the difficult 
task of demonstrating this fact - that the Jury verdict is excessive 
and to that extent contrary to all the evidence relating to damage 
developed in the trial. Rather the Appellants* position here is that 

the Jury was mislead into ignoring the Auditors findings. Plainly 

| 

this argument would be virtually impossible if the Jury had been properly 

instructed as to the Auditors Report and had come but with a $7000 

i 

verdict. In that case, the Appellants would have had to argue on all 
the evidence that the Jury’s verdict was contrary to the evidence. 

Here, however, the Jury verdict was based on only part of the 
evidence, part having been effectively and erroneously prevented from 
being intelligently considered by the Jury. As a result the verdict is 
defective. j 

IV ! 


CONCLUSION 

All of the errors of the Court below can be broken down in several 
categories and repeated here in order: 

I. As to Liability: 

1) The Court should have held that the grading provisions of Con- 

i 

tract n were merged and extinguished by acceptance by appellee of the 
deed. This entials a decision that the Grading Provision were not 

i 

’’Collateral” to the conveyance, but were intimately Related to it, being 

l 

part of the description of the physical state of the land to be conveyed. 

2) Ancillary to 1), The Court should have held that the Grading 
Provisions of Contract II obviously were intended by ithe Appellant - 

i 

Vendors and the Appellee - Purchaser to be satisfied prior to settle¬ 
ment and that the failure of the Appellee to raise a question as to such 
provisions at settlement and Appellee’s settlement of Contract II waived 
any grading deficiencies. 
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3) Alternatively, the Court should have held that Appellee waived 
the Grading Provisions of Contract n by not seasonably giving Appel¬ 
lants' notice of such breach; This entails a finding that one year (or 
one and one-half years) is not reasonable notice given by one situated 
in the position of the Appellee. This entails a finding that it was un¬ 
reasonable for Appellee not to have discovered the Grading Deficiency 
until one year had passed since settlement and nine months since com¬ 
mencement of construction. This conclusion of unreasonableness is 
reinforced by the fact that 3 months after settlement Appellee actually 
discovered a portion of the land was not graded in accordance with 

the contract and thus was put on notice of the possibility of other grading 
Deficiencies. 

Each of the three points above require judgment for Appellants. 
(Point 3 might necessitate a new trial for determination of the reasonable¬ 
ness of notice - if one year (or one and one-half years) is not clearly 
unreasonable as a matter of law). 

n. As to Conduct of the Trial: 

4) As an alternative to points 1), 2), and 3) above, the Court 
erred in failing to exclude the "Melrod letter" because of the absence 

of a foundation having been laid and the fact that such evidence presented 
by appellees could not reasonably lead to any justified inference of 
receipt by Appellants. As a result, in view of the undue prejudice 
likely to arise against Appellants, the Court should have included 
this evidence. This error makes a new trial necessary. 

m. As to Damages and the Auditor's Report: 

5) As an alternative to points 1), 2), and 3), and cumulatively with 
point 4), the Court erred in charging the Jury in such a way as to leave 
the members of the Jury in complete darkness as to the weight to be 
given the Report of the Auditor (which was unfavorable to Appellee's 
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♦ 




■* 



claim insofar as it denied recovery for more than $1,193.83.} 

As a result of this error, the case should be remanded for a jury 
determination on the issue of damages on all the evidence. 

i 

Respectfully Submitted, 

H. MAX AMMERMAN . 
FREDERICK W. GREY LESLIE 

Investment Building, N. W. 
Washington 5, D. C. 

Attorneys for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 


[ Filed January 29, 1952] 

• 

TRAKO BUILDERS, INC. ) 

1507 M Street, N. W., ) 

Washington, D. C. ) 

Plaintiff \ 

) 

vs. | Civil Action No. 456-52 

WILLIAM LIBBY and \ 

BERNARD LIBBY, l 

T/A Libby Bros., l 

Tower Building, l 

Washington, D. C. I 

' i 

i 

COMPLAINT FOR DAMAGES 

I 

l 

I 

1. The Plaintiff, Trako Builders, Inc., is a body corporate doing 

i 

business in the District of Columbia and brings this shit in its own right. 

2. The Defendants, William Libby and Bernard Libby, trading as 

i 

a partnership under the name of Libby Brothers, are doing business in the 
District of Columbia and are sued as such. 

i 

3. That on the second day of May, 1950, the plaintiff corporation 
apd defendants entered into an agreement in writing whereby the plaintiff 
agreed to buy certain land as set out in the agreement hereto attached 
and made a part hereof. 


4. The said agreement provided, among other things: 

a. This contract involves the purchase of 36 semi¬ 
detached lots. 

b. Included in sale are plans, permits and all fees for 
processing in F. H. A. to the above date. 

c. Title to be searched through the District Title Co. 

d. Plans and lot dimensions herein included shall be 
acceptable by F. H. A. and District authorities. 

e. All bids for sub-contract work on the above project 
to be given to the purchaser. 

And further provided that the defendants would cut the streets and 
alleys abutting these said lots to grade and would cut the lots no more 
than three feet above the street and alley grades. 

5. That after the purchase of the said land by the plaintiffs from 
the defendants, the defendants did cut the said streets and lots but not 

to the grade as provided for in the agreement. As a result of the failure 
of the defendants cutting the streets and alleys abutting the lots purchased 

by the plaintiff corporation to the grades as furnished by the 
District of Columbia, the plaintiff corporation was forced to expend 
the sum of Eleven Thousand Four Hundred Six Dollars and Fifty-Three 
cents ($11,406. 53), which is set forth in an itemized statement attached 
hereto and made a part hereof. 

6. As a further result of the failure of the defendants to properly 
grade the streets, the plaintiff corporation was forced to replace gas 
and water services and it was delayed for a period of approximately one 
and one-half months in placing the houses on the market as more 
specifically set out in the statement attached hereto and made a part 
hereof. 

WHEREFORE, plaintiff corporation demands judgment in the sum 
of Eleven Thousand Four Hundred Six Dollars and Fifty-$hree cents 
besides costs of this suit. 

/s/Maxwell A. Ostrow _ 

Attorney for Plaintiffs * * * 
Plaintiff corporation demands trial by jury. 


[Filed February 19, 1952] 


ANSWER OF DEFENDANTS LIBBY 
First Defense 

The complaint fails to state a claim against these defendants upon 
which relief can be granted. 

Second Defense 

j 

1. The defendants have no knowledge or inf or nation upon which to 
form a belief as to the truth of the allegations of Paragraph 1 of the com- 

i 

plaint. 

i 

2. The defendants admit the allegations of Ra.rftgraph 2 of the 

l 

complaint. 

i 

3,4. The defendants admit that they and plaintiff corporation entered 
into the sales contract attached to plaintiffs complaint, as alleged in Para¬ 
graph 3 of the complaint, but with respect to the remaining allegations of 
said Paragraphs 3 and 4 of the complaint pertaining to various provisions 
in said sales contract, the defendants aver that said Contract speaks for 
itself. 

i 

5,6. Defendants admit that they provided for the cutting of the 
streets and lots to grade as provided for by their sales contract afore¬ 
said, all as alleged in Paragraph 5 of the complaint. They deny the re¬ 
maining allegations 6f Paragraphs 5 and 6 of the complaint and deny any 
indebtedness whatsoever unto plaintiff. 

WHEREFORE, the defendants demand that the plaintiffs complaint 
be dismissed with costs against plaintiff. 

Third Defense 

The plaintiff, by reason of its actions in the premises, is estopped 
from maintaining the instant action. 

I 

Fourth Defense 

" 

The provisions of the sales contract aforesaid merged with the deed 

* 

accepted by plaintiff from defendant at the time of the settlement pro¬ 
vided for in said sales contract. 


4 

Fifth Defense 
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This Court lacks jurisdiction to hear the matters set out in the 
plaintiffs complaint. 

/s/ H. Max Ammerman 
H. Max Ammerman 
Investment Building 
Washington, D.C. 
Attorney for Defendants Libby 


[CERTIFICATE OF SERVICE] 


[ Filed August 3, 1954] 

PRELIMINARY REPORT OF THE AUDITOR 

To the United States District Court for the District of Columbia: 

The undersigned Auditor, Fred J. Eden, for preliminary report in 
the above-entitled proceeding, respectfully states as follows: 

1. The said proceeding is before the Auditor pursuant to order 
of Court entered March 30, 1954, reading as follows: 

"Upon consideration of the issues herein, and it ap¬ 
pearing to the Court that the issues herein are complicated 
and require reference to the Auditor of the Court, it is, 
by the Court, this 30th day of March, 1954, 

"ORDERED, that the above-entitled cause be and it 
is hereby referred to the Auditor of this Court for considera¬ 
tion and report, pursuant to the Rules of Court on the issues 
raised by the pleadings herein, provided that in the event 
any issues of law dispositive of the case appearing during 
the hearing before the Auditor are decided by him, then 
such decision shall be referred back to this Court promptly 
for review and determination by the Court." 

2. The Auditor reports to the Court that during the course of the 

hearing held on May 10, 1954, at which testimony was taken, an issue of 

* / - ; ’ * 

law arose which, if decided in favor of the defendants, would be 
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7Q1 dispositive of the case. The Auditor ruled against the defendants 

and this preliminary report is nade to the Court at Mr. Ammerman's 
request, referring back to the Court the said issue of law for review and 
determination by the Court pursuant to the terms of the above-quoted order 
of reference. 

3. The suit herein involves an action for damages for breach of 
contract. The defendants deny that the plaintiff has been damaged as 
alleged. The action for damages arises out of a contract for the sale 
by the defendants to the plaintiff of certain lands. The sales contract 
annexed hereto was introduced in evidence by the plaintiff. By the 

terms of the contract, settlement of the sale was to be made "as soon 

I 

as grading is finished." The contract provided with Reference to grading 
certain terms and conditions in writing, as follows: j 

1. This contract involves the purchase of 36 semi-detached 
lots. 

2. Included in sale are plans, permits and all fees for pro¬ 
ceeding in F. H. A. to the above date. j 

3. Streets and alleys to be cut to grade and lots to be graded 
no more than 3 feet above these grades. 

4. Title to be searched through the District Title Co. 

5. Plans and lot dimensions herein included shall be accep¬ 
table by F. H. A. and District authorities. 

6. All bids for sub-contract work on the above project to be 
given to the purchaser. 

4. The plaintiff claims that the "streets and alleys" were not cut 
to grade as provided for in the agreement, and that the plaintiff was re¬ 
quired to do much of the grading and claims to have spent the sum of 

I 

$11,406. 53 for which it claims judgment against the defendants. 

5. As heretofore stated, the plaintiff had introduced the contract 

702 in evidence, its settlement for the property, and the deed of con¬ 

veyance. Transcript of the testimony is filed herewith. Certified copy 
of the deed of conveyance is also hereto annexed. The deed made no 
reference to the sales contract, or to the terms of the sales contract. 
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At this point, the witness, Bert N. Tracy, on behalf of the plaintiff, was 
asked the following question: 

"Calling your attention to paragraph 3 of Plaintiffs 
Exhibit 1, (relating to the grading) the contract for this 
property, Mr. Tracy, the streets and alleys to be cut to 
grade and lots to be graded no more than three feet above 
these grades; was that done?" 

6. Objection to the question was made by Mr. Ammerman, counsel 
for the defendants, on the ground, principally, that the contract for the 
breach of which the claim for damages arises, was merged in the deed 
conveying the property involved herein. Because the deed made no 
reference to the prior contract of sale, Mr. Ammerman contended that 
under the doctrine of merger, the contract obligations were extinguished 
and no evidence thereof can be admitted. Mr. Ammerman also contends 
that the grading required to be done by the defendants was a condition pre¬ 
cedent to settlement and that since the parties had settled under the contract 
of sale, the plaintiff must be presumed to have waived any further per¬ 
formance in view of the absolute deed of conveyance that was executed and 
accepted. 

7. The Auditor, being of the opinion that the objection to the question 
should be overruled, announced his decision to counsel, whereupon the 
defendants requested that the question be submitted to the Court for final 
determination pursuant to the terms of the order of reference. 

703 8. The Auditor gave the following as his reasons for his decision 

overruling the objection to the pending question: 

"(1) The doctrine of merger does not apply to contract 
stipulations other than those relating to the conveyance of the 
subject matter. Generally, collateral covenants in the prior 
contract are not merged in the deed; so long as enforcement 
of such agreements does not alter, change or vary any of the 
provisions of the deed. 

Bryant v. Wilson, 71 Md. 443; 18 A 916 


v 
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Rosenthal v. Heft, 155 Md. 410, 142 A 598 
Levin v. Cook, 47 A 2d 505 (Md.) ! 

Stevens v. Milestone, 57 A2d 292 (Md.) 

In re Null, 2 F 71 (DC, W.D. Pa.) 

Carey v. Walker, 172 Iowa 236, 154 NW 425 
Curtis-Warner Corporation v. Thir kettle, 

99 NJ Eq 806, 134 A 299 j 

Williston on Contracts (rev. ed.) sec. 645 
84 ALR 1008, 1009 

"(2) It may be that the stipulations in the prior contract, 
of which the conveyance itself is not a performance, have been 
superseded, if the parties intended to surrender those stipu¬ 
lations. But the matter of whether they so intended 

i 

is a question to be determined from the evidence, and of 
course the evidence in this proceeding is not in. 

City of Bend v. Title and Trust Company^ 

134 Or 119, 289 P 1044 
Zamphir v. Bonnie Meadows Inc., 

127 NYS^d269 84 ALR 1008” 

9. For the information of the Court, briefs filed by counsel for 
plaintiff and defendants are filed herewith. 

10. Copies of this Report have been sent by mail to Messrs. 

Ottenberg and Ammerman, and to Messrs. Friedman and Os trow. 

- 

11. The Clerk of the Court has been furnished with notices of the 


filing of this Report to be mailed to the following: 
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Maxwell A. Ostrow, Esq., 
Munsey Building, 
Washington 4, D. C. 

H. Max Ammerman, Esq., 
Investment Building, 

4511 K Street, N. W. 
Washington 5, D. C. 

Maurice Friedman, Esq., 
719 15th Street, N.W., 
Washington 5, D. C. 


Louis Ottenberg, Esq., 
Investment Building, 
1511 K Street, N.W. 
Washington 5, D.C. 


Respectfully submitted, 
/s/ Fred J. Eden 

i 

i 

Auditor 



I 
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705 [ Filed December 6, 1954] 

ORDER 

Upon consideration of the defendant's motion to review and reverse 
the Auditor's preliminary report and for judgment for the defendants, the 
points and authorities in support thereof and in opposition thereto, and said 
Auditor's report filed herein, and after argument of counsel for the res¬ 
pective parties hereto it is by the Court, this 6th day of November, 1954. 

ORDERED, That defendant's said motion be and the same is hereby 
denied; and it is further 

ORDERED, That this cause be and the same is hereby referred back 
to the Auditor to take testimony and to report his findings to this Court 
subject to provisions of order of reference of Hon. Richmond B. Keech. 

/s/ Alexander Holtzoff _ 

District Judge 
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SEEN: 

/s/ Maurice Friedman 
Attorney for Plaintiff 

H. Max Ammerman 
Attorney for Defendants 


[ Filed June 10, 1955] 

AMENDMENT TO COMPLAINT 

The plaintiff hereby amends its complaint filed herein as follows: 
(1) By substituting in lieu of Paragraph No. 5 of the Complaint 
the following new Paragraph. 

5. That after the purchase of the said land by the plaintiffs 
from the defendants, the defendants did cut fee said streets 


and lots but not to the grade as provided for in fee agree¬ 
ment. As a result of the failure of the defendants cutting 
fee streets and alleys abutting fee lots purchased by the 
p l a inti f f corporation to fee grades as furnished by the 
District of Columbia, the plaintiff corporation was forced 




and 


to expend the sum of Seven Thousand Four Hundred Sixty- 
Eight Dollars and Ninety-Three Cents ($7,468.93), which 
is set forth in an itemized statement attached hereto and 
made a part hereof, excluding the last item thereof in the 
sum of Three Thousand Nine Hundred Thirty-Seven Dollars 
and Sixty Cents ($3,937.60). j 

I 

(2) By adding a new Paragraph No. 7 as follow^: 

i 

7. Because of the failure of the defendants to properly grade 
the lots provided for in the agreement, the plaintiff corporation 

I 

was further damaged either in the sum of Three Thousand Nine 
Hundred Thirty-Seven Dollars and Sixty Cents (^3,937.60), 
being the cost of grading the lots to 3 feet above the street 
and alley grades, as stated in the last item appearing in 
the itemized statement attached hereto and made a part 
hereof; or, in the alternative, the plaintiff has been damaged 
in the sum of Four Thousand ($4,000.00) Dollars, being the 
difference in value of said lot between the amount paid therefore 
by the plaintiff corporation under the agreement and the actual 
value of said lots because they were not properly graded by 
the defendants. 

/s/ Maxwell A. Os trow 

* * I* 

i 

• •. 1 

/s/ Maurice Friedman 

* * j* 

Attorneys for Plaintiff 


[Filed February 10, 1956] 

DEFENDANTS' INSTRUCTIONS NO. 3 
The Jury is charged that the Auditor of this Court is a public of¬ 
ficial, appointed by the Judges of this Court, and who maintains his 
offices, hearing room and staff in this building. The Auditor is charged 
with the dfity of acting as a hearing officer in matters where complicated 
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issues may be present. At a hearing before the Auditor's office, testi¬ 
mony is taken, evidence submitted, and witnesses may be subpoenaed 
to testify. The findings of the Auditor thereafter made, based upon all 
of the matters which came before him relative to the issues submitted to 
the Auditor for his determination, can be offered in evidence by either 
party desiring to submit them. 


[Filed February 10, 1956] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 1st day of February, 
1956, before the Court and a jury of good and lawful persons of this 
district, to wit: 


Michael Jacobs 
Walter B. Johnson 
Kathryn P. Ling 
Irene C. M. Pierce 
Juanita E. Pyles 
Solon Peck 


Thomas J. Baker 
Eloise N. Jackson 
C. B. Phillips 
Mac H. Snellings 
Dale A. Burnham 
AnneV. Gard 


who, after having been duly sworn to well and truly try the issues between 
Trako Builders, Inc. plaintiff and William Libby and Bernard Libby, 
defendants, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 10th day of February, 1956, that they find 
the issues aforesaid in favor of the plaintiff and that the money payable 
to him by the defendants by reason of the premises is the sum of Seven 
Thousand Dollars ($7000.00). 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendants the sum of Seven Thousand Dollars ((7000.00) together with 


costs. 


By direction of 

Judge Jas. W. Morris 


HARRY M. HULL, Clerk 
By Irene B. Burroughs 
Deputy Clerk 


•-.•V. 


I 


- . •*. \ >• 
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[ Filed Jane 12, 1956] 

FINAL JUDGMENT 

I 

Upon consideration of the Motion For A New Trial Or In The 
Alternative Motion For Judgment Non Obstante Veredicto, Filed herein 
on behalf of the defendants in the above cause, and the points and autho- 

i . 

rities filed in support of and in opposition thereto, and counsel for the 
respective parties hereto having been heard in open Court, it is by the 
Court this 9th day of June, 1956 

ORDERED as follows: ! 

1. That the defendants' Motion For A New Trial Or In The Alter¬ 
native Motion For Judgment Non Obstante Veredicto; be and the same is 
hereby denied; and 

2. That the verdict of the jury be and the same is hereby affirmed; 
and the plaintiff, Trako Builders, Inc., be and it is hereby awarded a 
final judgment of recovery against the defendants, William Libby and 
Bernard Libby, and each of them, in the full sum of Seven Thousand 
($7,000.00) Dollars, besides costs of this action, including the costs 
incurred and paid by or on behalf of the plaintiff to the Auditor of this 
Court. 

/ / I . ^ 

/s/Jas. W. Morris 

judge 

Seen: 

/a/ Maxwell A. Ostrow- 

/a/ Maurice Friedman 
Attorneys for Plaintiff 
Seen: 

H. Max Ammerman _ 

Attorney for Defendants 


[ Filed July 9, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 9th day of July, 1956, that William 

Libby and Bernard Libby, t/a Libby Brothers, hereby appeals to the 

United States Court of Appeals for the District of Columbia from the 

judgment of this Court entered on the 12th day of June, 1956 in favor of 

TRAKO BUILDERS, INC. against said William Libby, et al 

/s/H. Max Ammerman _ 

Attorney for Defendants 

Investment Building _ 

Washington, D.C. 

[CERTIFICATE OF SERVICE] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

(Filed July 17, 1956) 

Washington, D.C.. j • 

February 1, 1956 

- 

The above-entitled cause came on for hearing before the HONORA- 
WT.ig JAMES W. MORRIS, United States District Judge, at 12:00 M. 

APPEARANCES: j 

MAURICE FRIEDMAN, Esq., 

MAXWELL A. OSTROW, Wsq., 

Counsel for Plaintif 

H. MAXAMMERMAN, Esq., j 

Counsel for Defendants 

* * . * * ♦ 

MR. FRIEDMAN: Members of the Jury, I want to point out, in 
supplement of my opening statement, that this case presents a little out 
of the ordinary, a little bit unusual situation in that while this case was 
filed originally and a jury demand was requested, in the wisdom of the 
trial Judge before whom this case was originally assigned, the case was 
sent to the Auditor, who sat and heard the case in a preliminary sort of 
way, and heard some or most of the evidence. 

He filed a report, which will be referred to during the progress of 

: '.v; i 

this case; and as is our right, as the Court will instruct you subsequently, 
we chose to disregard that report, in view of the fact that in our judgment 

i 

the amount awarded was grossly less than the recovery which we felt 
we were entitled to receive at the hands of the Jury. 

Under the appropriate instructions of the Court as at a later time, 
you will be guided in your consideration of the evidence las contrasted to 
the report of the Auditor. ! 

OPENING STATEMENT BT COUNSEL FOR DEFENDANTS 

MR. AMMERMAN: May it please the Court, ladies and gentlemen 
of the Jury: Defendants in fids case will show to you, among other filings, 
file following facts, and prove to you the following facts: 

i 

- i _ 

. . . . . — 
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The Auditor of the Court is an official, appointed by the judges of 
this Court; maintains an office in this building. The case was assigned 
to him by refeienee of a Judge of this Court for hearing. There was no 
hearing in a preliminary sort of way. It is a fallhearing at which the 
parties are entitled to subpoena witnesses, which both sides did in this 
case, and presented their case at length before him, the case * con- 
suming some several days. 

The Auditor filed a report in that case for the Plaintiff for a very 
small amount of money, instead of the $11, OOO-some-odd which they 
claimed there and claim here. 

The same as the Plaintiff says that they are here because they 
thought the verdict was grossly insufficient, we are here because we 
think it was grossly excessive under the evidence. 

We will show you the Auditor’s findings at the proper time, so that 
you can see what they were. 


****** 

BERT M. TRACY 

was called as a witness by and on. behalf of the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. FRIEDMAN: 

Mr. Tracy, will you state your full name? A. Burt M. 

* * 

You are an officer and a stockholder of the Trako Company? 
sir. 

That was organized when? A. I think it was 1948. 

Who are the other stockholders or officers? A. Mr. 

Stanley Korman is the only other stockholder. 

; . 

Q. hi connection with this property here involved, will you state 
whether or not there came a time whai you, on behalf of the Trako 
Bonders, be. * * * oxtered into a contract with the Libby brothers for 


Q. 

Tracy. * 

Q 

A. Yes, 

Q. 

Q. 



the purchase of Lots 99 and 100 and 119 through 152, inclusive in 
Square 5362? A. After negotiations, we entered into a contract on 
May 2 of 1950. | 

* * * * Ik * 

i 

THE CLERK: Plaintiffs No. 1, Your Honor, j 

(Whereupon the said document was marked 
Plaintiffs Exhibit No. 1, for identifica¬ 
tion.) 

BY MR. FRIEDMAN: 

Q. I show you this document marked Plaintiffs Exhibit No. 1, 

. * 

and ask you if that is the contract that we have just been discussing, 
or photostat of it, rather? A. Yes, it is. 

j 

Q. Now, in connection with that contract, Mrj. Tracy, I refer 
you to the provisions on the second page. By the way, the price men- 

Honed is how much? A. $41, 500. 

. 

Q. Now, on Page 2 of Plaintiffs Exhibit 1 are included various 
additional terms and conditions which are part of the contract on the 
reverse side. Did the price include those additional terms and provi¬ 
sions ? A. Yes, it did, definitely. * * * ! 

MR. FRIEDMAN: We would like to offer in evidence Plaintiffs 
Exhibit No. 1. * ♦ * 

THE COURT: Let it be admitted. j 

(Whereupon Plaintiffs Exhibit No. 1 

was received in evidence.) 

* 

BY MR. FRIEDMAN: 

! 

Q. Now, referring to No. 3 on Page 2 of Plaintiffs Exhibit No. 
1, will you read that to us, please, * * * 

THE WITNESS: "Streets and alleys to be cut to grade and lots to 
be graded ^tnore than 3 feet above * * * "These grades." 
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33 Q. Now, Mr. Tracy, you did settle for the property at a subse¬ 
quent date to the contract? A. Yes, on May 29. 

Q. Prior to that time, will you state whether or not you had 
occasion either by yourself or with the Libby brothers, or either of them, 
to visit this property and see it? A. Between the time of the signing of 
the contract and the settlement? 

Q. Yes, sir. A. Yes, 1 did. 

Q. In what condition was it, can you tell us? A. It was in the 
process of being graded. It was originally a hill of probably 25 feet height 
and it was being graded by large earth-moving equipment. 

Q. Were there any improvements or buildings on this property? 
A. No. 

Q. Do you know by whom it was being graded at the time you 

34 mentioned? A. Not specifically. I understood that the Mercer Company 
was doing the grading. That is, they might not have been doing it them¬ 
selves; but if they weren't, they had hired the equipment that was doing it. 

Q. From whom did you get this understanding, Mr. Tracy? 

A. I am not sure; but I think from the Libbys. 

Q. Therefore, on May 29, did you say the settlement took place? 
A. Yes, sir. 

Q. Can you tell us what the condition of the property in question 
was with respect to this grading problem? A. From visual appearance, 
it seemed to have been graded in accordance with our expectation.’ 

Q. Did you have any conversation with either of the Libby bro¬ 
thers with respect to that grading prior to settlement? A. Oh, yes. 

They called to tellus that the grading had been finished, and theywanted to 
know what time would be agreeable to us for making settlement. 

Q. Now, how many lots in all were involved in this transaction, 
Mr. Tracy? A. hi our purchase? 

Q. Yes. A. Thirty-six. 

Q. Will you state whether or not you relied on that statement 
that the Libby brothers made to you that the lots and streets and side¬ 
walks were graded? 
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MR. AMMERMAN: Object, if Tour Honor please. There is no 

charge of fraud in this case. No question of reliance involved. 

. 

****** 

MIL AMMERMAN * * * the question would indicate that the 
Defendants committed a fraudlent act in that they misrepresented the 
grading of the lots at the time of settlement, which would be an induce¬ 
ment to them to make settlement. 

Now, there is no charge of fraud in the pleadings. I submit the 
36 question is highly improper. 

MR. FRIEDMAN: I don't think fraud is necessary to be shown. 

Tour Honor. It was a representation made, relied on. Afterwards 
discovered that the contract was breached. I think we have a perfect 

I 

right to show the circumstances. 

MEL AMMERMAN If Your Honor please, if it ^s evidence to 
prove that they relied upon it, then they are trying to establish a mis - 
representation — that they took it on the representation that this was 
done; it wasn't, in fact, done. That would be the logical procedure. 

I would submit you can only do that if you are trying to show fraud. 

THE COURT: Aren't you taking the position that they did take it 
and they ought to have raised some question about it before they paid 
for it? 

MR. AMMERMAN Yes, Your Honor. 

THE COURT: He is saying they did it because the man said it 
was finis hed. 

MR. OSTROW: Relied on. 

‘ 

MR. AMMERMAN: I am saying it is immaterial what was said 
unless they are charging fraud. We have law to show !~ and it has been 
a big point in this case, and going to be raised probably in the next 
few minutes, and it will take quite a little while to present it, that 
when they get down to settlement, where the contract provided die grading 
be finished before settlement, and they had the opportunity to examine. 



37 and so forth, and came down and accepted a deed — that they are then 
bound by what they find there, regardless. If they took the deed, because 
of a misrepresentation, then I submit they would be charging fraud, and 
would have to plead it and prove fraud. They are not pleading fraud in 
this case. 

MR. FRIEDMAN: You see, Your Honor, the very argument defeats 
itself, 1 think , for this reason: If they say that the grading was done and 
we show that it was not done, then we have a perfect right to show the 
representations which were made as a result of which we did not make 
an inspection or check to see whether it was true. If it was not done, and 
they told us it was done, then I think the evidence will show that they 
apparently relied upon somebody else, as well, Mercer Building Company. 
Then we have a perfect right to show that either they were breaching 
their contract when they made the representation that it was done without 
making a check, themselves, or that they were relying on somebody else, 
as a result of which they were mistaken as well. And we paid the full 
purchase price, which included this grading problem, and came to find 
out, at our cost and expense, that it was not done. 

I think it is perfectly proper and admissible to show these cir¬ 
cumstances. 


38 THE COURT: I think it is permissible to show what passed between 

the parties. I don't think there is any question about that. 

MR. AMMERMAN I think, if Your Honor please, the Pl aintiff 
has confused fraud with breach of contract. 

THE COURT: I am not looking at it from a standpoint of fraud, 
but from actually what was said and done. If it was said, I think it 
can be shown. 

MR. AMMERMAN: The statement doesn't make a breach of 
contract. 

THE COURT: I am not saying it does. 

MR. AMMERMAN: It can only be used in support of a charge of 
l, which is not pleaded in this case. Your Honor. I 


» iki« n *i 


think the question is improper because of that fact. In other words. 
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i 


if he had charged fraud, that we represented at the time of settlement 
the grading was finished, they made settlement and then found it wasn't, 
sure, there is fraud in the inducement; but where the contract says the 
grading must be finished before settlement, nobody prevented them 
from inspection, and they come down and settle. 

I submit, statements don't make any difference, if Your Honor 
please. If he made it or not, it is a question of breach of contract. 

THE COURT: What does the pre-trial order say about it? 

39 MR. FRIEDMAN: I don't think there is any reference to it. 

MR. AMMERMAN: Refers to the statements of counsel. No 

fraud charged. They expressly denied they are seeking to charge 
fraud. 

MR. FRIEDMAN: Don't have to show fraud. Fraud, after all, 
can only be inferred from the circumstances as they developed. 

* * 4c # 4c ♦ 

- 

THE COURT: What happened to this third-party complaint 
against the Mercer Building Corporation? 

MR. AMMERMAN: They went into bankruptcy. * * * I would 

. 

like to make one further observation. Under the Federal Rules, fraud 
must be pleaded and proven with particularity. 

THE COURT: I agree with you about the fraud. I am not thinking 
about that. You say here you fully complied with the contract. 

MR. AMMERMAN: That is right. / 

THE COURT: He is saying that they said they had done so. Nothing 
wrong with that.Let it in. | ( 

(Whereupon counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) * * * (Whereupon 
the pending question was read by the reporter.) 

40 THE WITNESS: Yes, we relied on that. As a matter of fact, 

i 

we were expecting certain help from them in connection with — 

4c 4c 4c 4c 4c * 
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THE WITNESS: It merely shows there was good reason to rely on 

% 

their word. * * * They were going to help us with putting the plans 
through the FHA, where they had already started them through. * * * 

And we were also using the plans that they had nade and supplied to us. 
BY MR. FRIEDMAN: 

Q. Now, as a result, therefore, did you then go down and settle 
for the purchase of this property to the title company? A. Yes, we 

did. 

41 

Q. Did you pay the purchase price called for in the contract? 

A. We paid the full price. 

Q. Now, under Paragraph 2 of Page 2 of Plaintiffs Exhibit 1, 
it states: 

'Included in sale are plans, permits and all fees for processing 
in FHA to the above date. " 

Were the plans and permits turned over to you at the time of 
settlement? A. Everything that had been issued and done up to that 
time. 

Q. Were turned over to you by the Libby brothers? A. Was 
turned over, yes. 

m 

****** 

42 MR. FRIEDMAN: Mark this, please. 

THE CLERK: Plaintiffs 3, Your Honor. 

THE COURT: What is it? 

MR. FRIEDMAN: I have here a photostate copy from the Recorder 
of Deed's office of the deed conveying these lots to the Trako Builders, 
hie. 

THE COURT: All right. 

(Whereupon the said document was marked 
Plaintiffs Exhibit No. 3, for identification.) 

****** 




MR. FRIEDMAN: I offer that in evidence. 


THE COURT: Let it be admitted. 

BY MR. FRIEDMAN: 

Q. Mr. Tracy, you took title, that is to say, Trako Builders 
took title to these lots? A. Yes, we took title. 

Q. No v, will you tell us what you next did then with respect to 

this property? A. We proceeded with the necessary preliminary work 
towards preparing to actually start construction. Then I think it was 
in August of the same year, when our foreman and I went out to lay 
the locations of the houses, that we discovered the littile alley referred 
to previously had not been cut at all. * * * 

****** 

* 

. 

A. *** in laying out for the houses, which is before any work 
is done whatever, we discovered that that alley had not been cut, 
because it gave no appearance of having been cut other than bringing it 

i 

down that approximately 25 feet we mentioned before, j 

All the other alleys and streets did give the appearance of having 

i 

44 been cut. Upon discovering that, I called Bemie Libby, and told him 
what I had discovered. He said: Well, don’t worry about it at this 
time. We will take care of it later. You go ahead and start building. 

I 

Probably a month or so after that, I called him again, because I 
wanted something done about it. I didn’t want to wait until too late. 

And he said: Well, he was waiting to see Mr. Mercerl, or Mr. Miller, 

i 

I think was the man’s name, and have him cut it out fop him, because 
it was part of his contract. 

And this went on for many months; and he always said he was 
going to do it. 

Q. Excuse me. When you say, ”hQ** whom do you mean? 

A. Borate Libby. During the course of this time, some of our calls 
were received by Bill Libby, when Bernie was not in tjhe office, and 
we did discuss it with him. But usually he said: Well, I will tell Bernie 






about it. 

But in our conversations with Beraie, Berate kept telling us that 
he would take care of it; but kept putting us off; and as a result, never 
did do anything about it. 

Q. Now, daring these discussions that you have just related, 
were you progressing or not with your construction? A. Yes We saw 
no reason to distrust them. As a matter of fact, during that same period 

45 MR. AMMERMAN: Object to that, if Your Honor please. He asked 
him a question about construction. 

THE COURT: Yes. I don’t think that is a necessary part of it. 

THE WITNESS: During that same period, Beraie did go to the 
FHW with me on occasion. 

BY MR. FRIEDMAN: 

Q. Now, approximately how long was it, Mr. Tracy, after you 
settled for the purchase of the property that you commenced construction? 
A. About four months. 

Q. This would then bring you to somewhere around — A. I 
think it was in September that we started construction. 

Q. of 1950? A. Of 1950. The same year in which we settled. 

Q. Will you tell us just a little bit about the kind of houses that 
you thereafter constructed on these lots? A. These were semi-detached 
houses; 28 of them had no basements; the 28 were three-bedroom houses. 
The other 8 houses were two-bedroom houses with basements. We 
bull them with FHA inspections, but we also had VA certificates to 
permit us to sell them under the VA Act. 

46 Q. At what prices? A. The three-bedroom houses were sold for 
$12,450, and the two-bedroom for $11,350. 

Q. And you say you commenced construction about September of 
1950? A. That is right. We commenced on the whole 36 houses prac¬ 
tically the same time; and the progress of each house continued for the 
whole 36 houses. We put all first floors on first, and second floors, and 
roofs, and so forth, continuously. . 
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Q, Now, did there come a time daring the construction of these 

I 

houses when you became aware of the fact that some grading had not 
been done? A. Yes. 

MR. AMMERMAN: Just a minute. If Your Honor please, I think 
this may be as good a time as any to argue the very important legal 
point involved in this case. * * * 

i 

' 

****** 

i 

(whereupon counsel approached the bench and the following pro- 

47 ceedings were held out of the hearing of the Jury:) 

MR. AMMERMAN If Your Honor please, I don’t know how 
familiar you are with the file. We raised this question before the 
Auditor and he ruled against us, adversely, after calling for briefs and 
making quite a study of it. We then took the matter back to the Court, 

. pursuant to the Order of Reference, where we could take the matter 

I 

back to the Court at any time any point could possibly be dispositive 
of the case. 

i 

THE COURT: The Court affirmed the order. 

* 

THE AMMERMAN: Yes. Of course, if this case at this point should 
go up, and should be reversed, it would be Your Honor who would be 
reversed. I, therefore, think Your Honor should hear the point, if 

you wish. It is an important point and I think there was a good deal of 

* 

merit to it, and I think the Court was wrong. 

THE COURT: Well, state the point to me just briefly, without 
argument. Just tell me what you think. I noticed that in the file. 

MR. AMMERMAN Our point is, if Your Honor please, that 

i 

under the law, the contract of sale, having provided that settlement was 
not to be made until the grading was finished, and in view of the testimony 
of the witness that the grading was going on, and he saw it, between 

i 

the time he signed the contract and the time of settlement, that when 
he took the deed at settlement, thre being no charge of fraud in here, 

48 that there was a merger of the contract provisions into the deed. 
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and that it became, as the cases say, functus officio, and he cannot 
now complain of a matter which he should have looked at prior to the 
time of the settlement. 

THE COURT: That calls to my mind what the ruling was. The 
Auditor ruled, the Court affirmed, in so far as it didn't have to do with 
the deeding, and was a collateral agreement, it didn’t foreclose him 
from raising the point because he accepted the deed. 

MR. AMMERMAN: That is right. The Auditor cited a good many 
cases, and we studied them all; and you will find the situation is that 
where the deed indicates something which is to be done under the con¬ 
tract provisions after the deed has passed, that that does survive, and 
you can sue on it after. But where the contract provides for something 
which must be performed before the deed shall pass, whether it is 
done or not, it is deemed merged into the deed. 

THE COURT: Didn't Judge Holtzoff hear argument on that 
I question? 

j; MR. AMMERMAN: Yes, Your Honor. He ruled against us on 

r 

I \i it. That is not the Supreme Court, Your Honor. 

! _ 

THE COURT: It is not the Supreme Court, but isn't it the law 
in this case ? 

49 MR. AMMERMAN I don't think so. Your Honor. 

****** 
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THE COURT: I think I will adhere to his decision anyway. * * * 
Whether it is the law of the case or not, I think I will follow his decision. 

MR. AMMERMAN: May it be understood then that I would, 
without interrupting counsel or the witness — 

THE COURT: You reserve your objection to that ruling and any 
questions asked pursuant thereto. 

:j\ MR. AMMERMAN: Yes, or any damages on the question of 

\ grading. 


THE COURT: Let the record so show. 




. e cv - 


♦ ***♦* 

(Whereupon counsel resumed their places at the trial table and 

the following proceedings were held in open Court:) 

♦ * * * ♦ * 

(Whereupon the pending question was read by the reporter.) 

♦ 4c 4c 4c 4c ♦ 

51 A. Yes. You mean in addition to the alley we| have already men¬ 
tioned.? | 

Q. Yes, that is right. A. After the houses were under roof, and 
the sewer and water mains and gas mains, and all of the laterals had 
been installed — 

Q. What do you mean by "laterals" ? A. The pipes which serve 

i 

the houses from the mains in the street. 

—there came the time when it is customary toj ask the District 
for curb grades, so that the curbs and gutters and the sidewalks and 
streets can be installed and installed at the proper locations and 
heights. 

We asked for those grades, and when the District people came out 
to give them to us, it was discovered that the streets — and we subse- 
quently discovered alleys, too — were too high in some places by as 

much as 5 and 6 feet. In other places, it was 2 and 3 feet. In some 

. 

places, the streets were on grade. 

. 

At that time, we again got in touch with the Libbys to tell them 

I 

about our further problem. 

Q. Did you tell them about it? A. Yes, we d^d. 

MR. AMMERMAN: Just one minute. 

52 BY MR. FRIEDMAN: 

Q. Will you state the time and place as nearly as you can ? 

4c 4c 4c 4c 4c 4c 

MR. AMMERMAN: If Your Honor please, I object to the last 
answer of the witness which, of course, I couldn't object to until I had 
heard it, cm the ground that it is stating a conclusion, not based upon 
any evidentiary matter which would give him the right to make the 
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statement. 

He said he went out and discovered this. He, obviously, couldn't 
discover it by his naked eye, or he would have seen it the first day he was 
out there. It has reference to something. For that reason, I object to 
the statement. 

THE COURT: I think there is some point to what counsel said. 

When he says he discovered something, it gives us no inkling at all as 
to how he came by the knowledge, and whether it is admissible or not. 

MR. AMMERMAN: I ask that so much of that answer as I discussed 
be stricken. 

THE COURT: Yes, let it be stricken for the time being, at least. 

BY MR. FRIEDMAN: 

Q. Well now, as I understand, you stated that you requested the 

53 District officials to give you the curb grades ? A. (Witness nods 

assent.) 

Q. And you also discussed the reasons for that. Did they come 
to give you the curb grades ? A. They did. They came out and gave 
us the curb grades, and also put pegs into the ground at various points, 
and put marks on those pegs. 

****** 

57 Q. Mr. Tracy, when the houses that you were constructing were 
under roof, what, if anything, did you do with respect to the streets and 
sidewalks; or what did you do before you laid the streets and sidewalks ? 

A. We called the District Highway Department to request the correct 
grades. 

Q. As a result of that call, what, if anything, was done on the 
property site ? 

****** 

58 A. They came out to give us grades * * * 

Q. How did they give them to you ? A. They put pegs in the ground. 
* * * * * * 

Q. What did you do then with respect to the grades, Mr. Tracy, 
after the pegs were placed? A. I hired shovels to cut the grade of die 
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street and sidewalk spaces, and trucks to haul away the dirt, in those 

places where I had been told they were high; and to the depth — 

****** 

Q. What is that Plaintiffs Exhibit No. 4, Mr. (Tracy? A. This 
is a bill from the Circle Paying Company. 

i 

Q. Don't tell us any more. I just wanted to aslp you what it is. 

i 

What, if anything, did Circle Paving Company do at your request in 

■ 

connection with this grading that you have previously Related ? A. They 
did part of the cutting that was done and piled the dirt into piles to make 
it easier for it to be picked up and hauled away. 

I 

Q. By trucks you mean? A. By trucks. 

Q. Yes, sir. And the date of this bill is what ? A. August 29, 

1951. 

Q. Now, will you state whether or not the work which is shown 
on that bill was done prior to that date ? A. Yes, it was. 

Q. Was this bill incurred and paid by you? A. It was. 
****** 

Q. Now, in connection with the construction of the houses, Mr. 

Tracy, will you state whether or not any excavating work was done ? 

! 

Prior to your construction or during the course of your construction, 
with respect to the houses ? A. During the course of our construction, 
we excavated four basements. 

Q. When you say four, were there four houses ? A. Four pairs of 
houses, semi-detached houses coming in pairs. You excavate each pair 
of houses as if it were one house. 

i 

****** 

THE WITNESS: And in excavating them, since it was our im- 

i 

pression that our dirt situation was about proper, we had most of the 
dirt that came out of the basements hauled away with trucks. We left 

what we considered sufficient to backfill around the basement walls. 

.. 

In addition to that, the non-basement houses, I wouldn't call what we 

■ 

did excavation, but we did have to dig ditches or trenches in order to 
place the footings. 
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BY MR. FRIEDMAN: 

Q. These are the non-basement houses ? A. The non-basement 
houses, in order to place the footings below the finished grade, what 

67 would be finished grade. 

Q. And what, if anything, was done with that dirt that was dug 
for the foundations ? A. Most of that dirt was thrown inside the house, 
in the space that would later be under the floor of the basement. Some of 
it was left on the outside to be back-filled. 

Q. Were laterals for water and gas laid during the course of the 
construction? A. Yes, during the course of construction. 

Q. At what point, can you tell us, approximately, during the con¬ 
struction ? A. Well, at various points. The sewer mains came in first, 
as I recall it, and the sewer laterals could be placed — if I remember 
correctly, the sewer mains were laid in November of 1950. The sewer 
laterals could have come in any time after that. 

The water mains were laid about March of 1951, and those laterals 
could have been brought in any time after that. 

The gas mains were laid shortly thereafter. 

Q. Now, when you prepared to lay these laterals, what do you 
have to do with respect to digging trenches, or the like ? A. Well, 
the requirement is that water and gas lines must be at least 4 feet 

68 below the finished grade. The sewer line has to be deeper than 
that, but I don't remember how much. 

Q. Was excavating done in order to lay these laterals ? A. Ditches 
were dug. 

Q. Then when the laterals were in, were they covered up ? A. 
Ditches were back-filled. 

Q. Now, will you state whether or not there came a time when you 
ascertained that the lots, themselves, were or were not 3 feet above 
grade ? A. Yes, After we had excavated the streets and alleys, as I 
mentioned before, some of the houses were sitting well up in the air. 
Instead of being 3 feet above the street grade. 


29 


Q. Now, will you tell us in more detail how many houses were 
there above that 3 feet above grade, or how many feet above grade were 
they? A. Well, to the best of my recollection, 20 of the 36 houses 

were in that condition, and the excess varied from — 

* * * * * * 

69 THE WITNESS: * * * probably 6 inches — 

* * * * y * 

THE WITNESS: Ran from 6 inches to 3 feet. 

* * ♦ * V * 

BY MR. FRIEDMAN: 

I 

A. Above the grade which we expected. 

Q. Which was what? A. Which was 3 feet above the street. 

Q. Then do I understand correctly that some houses were 6 feet 
above the street grade ? A. Oh, yes. 

Q. And they should have been what, 3 feet abovej the street grade ? 

70 A. Should have been no more than 3 feet, preferably less. 

Q. There were 36 houses in all; were there not^ A. Yes. 

Q. With respect to the other 16, what was their condition with 
respect to their grades ? A. Their condition was approximately where 
they should have been. Most of them from 30 to 36 inches above the 
street. 

Q. I don't know whether I asked you, Mr. Tracy, but will you tell 
us, approximately, during what period in the course of construction did 
you discover the grades with respect to the houses were varied as you 
have related? A. To the best of my recollection, abort the time of 
plastering. 

Q. So that you were under roof? A. We were under roof, yes. 

Q. Well, at that time, when you discovered that {condition, were 
there any more trenches or basements to be excavated |or had they all 
been done? A. You mean as corrective work or as regular construction 
work? 

Q. No, at the time you discovered these variances in the grades of 
the lots and the houses, as a result, were all the houses up? A. All 
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71 of the houses were up and under roof, and all of the laterals as 
well as the mains had been installed. 

Q. Now, as a result of discovering that situation, what ensued with 
respect to the laterals? A. During the course of excavating, in order 
to bring the street down to the grades that we did, it was determined that 
some of the laterals would be in the portion that we were going to ex¬ 
cavate. Our plumber, my foreman, and I had a conference about that 
to decide whether we had better — 

* * * * * 4c 

THE WITNESS: We decided that it would be less expensive to 
excavate, tear up whatever laterals might be torn up, and subsequently 
replace them,than it would be to seek to find them by hand, and pull them 
out, do our excavating, and then replace them. 

As a result, during our excavation of the streets, we tore up some 

72 1)5 or so — I don't remember the exact number — of the laterals. 
Subsequently, after the street was cut to the grade to which we did cut 
it, it became necessary to again dig trenches in order to place those 
laterals in again. 

4c 4c 4c 4c 4c * 

BY MR. FRIEDMAN: 

Q. Now, with respect to these laterals that we have been dis¬ 
cussing, Mr. Tracy, will you state whether or not costs were incurred 
with the Washington Gas Companyfor that service of replacing those 
laterals? A. Yes, the Washington Gas Company puts the laterals in 
at no charge the first time, but when they have to replace them, they 
do make a charge. We were charged, and paid for it. 

♦ * 4c 4c * 4t 

74 Q. Now, Mr. Tracy, with respect to the replacement of the water 

services, that has also to do with the water laterals? A. That is the 
water laterals, yes. 

Q. Who replaced those water laterals? A. The George F. Warner 
Company. 

Q. Did you have a bill from them? A. Yes, we did; and we paid 
that MIL 
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♦ * * * * * 

I 

76 Washington, D. C. 

February 2, IB 56 

i 

* * * * ! * * 

! 

KENNETH WILLIAM COLE j 

was called as a witness by and on behalf of the Plaintiff * * * 

DIRECT EXAMINE TKDN 
BY MR. FRIEDMAN: | 

Q. Will you state your full name, please? A. Kenneth William 

Cole. 

***** * 

i 
i 

Q. And you are employed where ? A. Highway jDepartment, 
District. j 

78 Q. In what capacity? 

i 

***** * 


A. Engineer, civil engineer. 

* * * * i* * 

Q. In connection with your duties, what do you customarily do in 
the Highway Department? A. Iam engineer on finished concrete road- 

I 

ways. 

Q. Now, you were subpoenaed to appear here with certain records 
pertaining to Square 5362, the property located at 46thjand H Streets, S.E. ? 
A. That is right, yes, sir. 

Q. Did you bring a plat of that area? A. I have a iqpp/ yes. 

Q. Yes, sir. And what does that map show, Mrl Cole? A. Shows 

i 

the approved grades and the lines, distance from building line to curb 


line, width of sidewalk, tree space, finished grades. 

| 

Q. * * * Now, let me ask you, Mr. Cole, were you requested by 

I 

anyone in 1950 to set the grades for this area and this development? 

* * * * * * 

Q. In v 51, excuse me. A. Yes, sir. 

i 

Q. Can you tell us when in '51? A. Yes, sir, from the record. 
Originally, it was May 29, Dp 51. 
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* * * * * * 

Q. By whom were you requested? 

* * * * * * * 

A. Trako, I believe. 

Q. As a result of that request, did you go there? A. Yes. 

Q. To the site? And tell us what you did, please? A. I took a 
field party and we made the survey, staked it out, ran levels, worked 
80 the cuts and fills, made the map, and gave the builder the 

grades. 

Q. Mr. Tracy, for the Trako Builders? A. I believe so, yes, 

sir. 

* * * * 4c * 

Q. Tell us what you found and what you did, Mr. Cole? A. Well, 
we made the survey, ran the elevations, and went back to the Highway 

8*1 

Department and made the map, figured the grades, got the difference 
between what it is and what it should be, and gave Mr. Tracy a cut- 

and-fill sheet, showing the cuts and fills on the pegs. That is all. 

* * * * * * 

82 Q. Now, tell us, if you will please, on your inspection and your 
survey, and as a result of your survey in May of 1951, what difference 
there was, if any, between the condition you found and the grade that 
should have been? A. They vary. * * * 

* * * * * 4c 

83 A. *** at different stations, one place had a cut of 2 feet 9-1/4 
inches; 4 feet; 4 feet 6-1/2 inches; 4 feet 11-1/8 inches; 4 feet 6-1/2; 

3 feet 5-3/4; 2 feet 3/8; 2 feet 7-3/4. **♦ 

* * * * 4c * 

A. *** that is for 250 feet. Then we run into a fill around the other 
end. Got a fill of 3/4 of an inch; 9-1/2; 3 inches; 9-1/2; fill of 7-3/4; fill 
of 10-3/4; fill of 9-5/8. 

Q. What portion of the site was that fill required for? A. That is 
only for 88 feet, around towards the 46th Street end; 46th and H Street 
end. 
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Q. Can you tell us what lots they refer to? A. | The fill or the 

cut? 

Q. The fill. A. The fill — that is 127, corner lot, 131, 132, 133, 
134 and 135. | 

Q. Tes, sir. And with respect to the cuts, what lots they referred 
to? A. They run from 136 all the way around to 150. That is the heavy 
cutting. 

Q. Yes, sir. Let me ask you: That applies to the street between 
! 84 lots 121 through 126 and 131 on? A. That is right. 

i 

i 

Q. That is the curb? A. That is curb. 

i 

Q. Yes, sir. Now, what difference would there be, if any, between 
the curb and the street? A. Well, you mean the finished roadway? Would 
be 6 inches lower than the top of the curb. 

Q. No. In order to bring it to grade. A. Well, it would be 6 
inches lower than that. 

Q. Six inches lower than the curb to the finished surface of the 
roadway? A. To the finished surface of the roadway.; 

Q. This was not yet finished? A. No, sir. 

1 I 

Q. What is required to be done with respect to grading as pertains 
to the curb elevation or to the curb in order to bring the street to the 
proper grade before you surface it? A. I see it. From thpse cuts that 

I 

I gave you would be 13 inches more to the subgrade, the bottom of the 
curb, ready for paving. Is that what you mean? 
i Q. Yes, that is what I am asking you about. A. Would be 13 

inches added to these cuts. 

! Q. Thirteen inches more than those you have just enumerated? 

85 A. From the cuts, yes, sir. 

Q. What is the purpose of that, Mr. Cole? A. That is for the 
subgrade; give you 8 inches of roadway and 8 inches curb reveal. 

Q. Would be approximately 14 inches below the finished surface ? 

A. Yes, the subgrade. 

I 

Q. Now, let me ask you, Mr. Cole, when you require a contractor 
or builder to grade the street or curb and street to grade, what is meant 
by that? 


d 
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* * * * * * 

A. Well, it is universally understood if you let a grading contract, 
it is brought to subgrade, so the next contractor coming through can 
pave it without doing any grading at all. 

THE COURT: When you say, it is brought to subgrade, what kind 
of grade do you mean? 

THE WITNESS: That is below the finished surface. 

THE COURT: I understand that; but I mean, who fixes the grade ? 
THE WITNESS: I do. The engineers. 

THE COURT: Well, the District of Columbia? 

THE WITNESS: Yes, sir. I mean, on this particular job, I fixed 
the grade. 

* * * * * * 

87 THE COURT: Has the term, "cut to grade," an accepted meaning 
among people that do that sort of thing, engineers, contractors, builders, 
and so forth; or do you know? 

THE WITNESS: Like I say, Mr. Tracy's contract, I don't know 
what that called for; but sometimes they just put an oil surface on the 
street. If that is brought to grade, that is the finished grade. 

THE COURT: If it does have a provision, "cut to grade, ” does that 

88 have a meaning in the general field? 

THE WITNESS: Yes, sir. 

THE COURT: What meaning does it have? 

THE* WITNESS: Subgrade. 

THE COURT: That is what we are trying to get. 

THE WITNESS: Brought to subgrade, ready for paving. 

THE COURT: And who fixes the subgrade? 

THE WITNESS: That is understood, whatever thickness the roadway 

is going to be. Could be 6 or 8. 

♦ * * * * * 

BY MR. FRIEDMAN: 

Q. Mr. Cole, do the words, "cut to grade," have a specific meaning 
among engineers, builders and contractors? A. Yes, sir. 
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Q. What do they mean? A. Means subgrade, j 

* * * * * * 

I 

l 

Q. Referring, again, Mr. Cole, to your plat of; this location, can 

| 

you tell us the average cut that had to be made with respect to the 
street? A. I could average all these cuts. 

Q. Yes, sir. A. I would say, just roughly, three and a half feet. 

* 

I could figure it for you. For 250 feet. That is the heavy cut. Then 
for 120 feet would be a fill. 

i 

* * * * i * * 


106 MEDFORD C. FRAZIER 

was called as a witness by and on behalf of the Plaintiff * * * 

DIRECT EXAMINATION j 
BY MR. FRIEDMAN: 

I 

* 4t * * |* * 

Q. Where are you employed, sir? A. D. C. Highway Department. 
Q. In what capacity? A. Engineer. 

4c * * * * * 

Q. Now, directing your attention to Square 5362, property at 

I 

46th and H Streets, S. E., in 1950, did you bring your Records or plat 
with respect to that property? A. Yes, sir. 

Q. Can you tell us from your records when grading was done on 
that property for the streets? A. I can tell you when 1 issued a permit 
for the grading of that street, yes, sir. 

107 Q. Will you tell us that, please ? A. The permit was issued 
October 1949. 

.. 

Q. To whom? A. The Mprcer Building Corporation. 

* * * * * * 

Q. Now, did there come a time in 1950 when a request was made 
for a change in grades? A. There was a change in grade requested; and 
I believe it was 1950, yes, sir. 

Q. Can you tell us when that was and by whom the request was 

made? A. The change in grade was approved June 1950. 

♦ * * * * * 
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THE COURT: You were asked, I think, who applied for it. Can 
you tell that? 

THE WITNESS: I am sure it was the Mercer Building Corporation. 

♦ * * * * * 

114 BY MR. FRIEDMAN: 

Q. *** At the time the request was made for the change of grades 
in June of 1950, I believe you said? A. Yes, sir. 

Q. How much difference did that involve between the grades estab¬ 
lished by the District and the request for the change? A. Nine feet, sir, 
at the maximum. 

♦ * * * * * 

Q. Can you give us the average? A. Well, between 9 feet and 

zero feet; so it would be an average of 4-1/2 feet. 

* * * * * * 

141 BERT M. TRACY 
resumed the stand and testified further as follows: 

BY MR. FRIEDMAN: 

Q. Now, Mr. Tracy, coming back to your testimony of yesterday, 
with respect to the grades, would you tell us approxina tely when it was 
that you requested the grades from the District Building, and wlat the 
condition of the construction operation was? A. The best of my recol¬ 
lection, the houses were all under roof, and we were in the process of 
plastering. 

Q. Let me interrupt you a moment to ask you whether or not any 
of the surfacing of the streets or sidewalks had taken place at that time ? 
A. No. You can't do that until the District gives you the approved 
finished grades. 

Q. Very well. You may continue. A. I can't remember the exact 
month in which we requested those, but it was probably in May. 

Q. Of what year? A. Of 1951. And the District men came out and 
put the pegs in the ground, and probably gave us grade sheets. I don't 
remember that specifically. We put pegs in the ground beside the pegs 

142 that they had put in for the men to work by in excavating to the 
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correct subgrade. 

Q. Why was that done? A. You have to dig to the subgrade in 
order to be able to put in your curb and gutter and finish the streets and 
sidewalks. 

Q. Well, you may continue. A. I think that answers your question. 

i 

Q. Well then, what was done with respect to any further grading 
on the street? A. We hired equipment to do the necessary grading. 
Shovels and trucks and bulldozers. 

Q. And was that done? A. That was done. 

Q. Was it done in accordance with the directions of the District 
Building with respect to the grades ? A. It was. | 

Q. * * * Had the gas, water and sewer laterals been previously 
laid? A. They had. 

Q. Now, as a result of the grade that was established by the 
District and required by the District, what was done with respect to the 

143 sewer, water and gas laterals? 

* * * * * * 

A. We held a conference. 

* * * * * * 

I 

A. Mr. Howard, Mr. Crerand and I. 

* * * * j» * 

Mr. Crerand was our foreman or superintendent. And decided 
that the least expensive way of handling the laterals which might be tom 

i 

up was to let the excavating equipment work, and make the repairs as 
we went along. 

Q. Now, may I interrupt you? The excavating equipment for what 
purpose? A. For the purpose of lowering the existing grades to the 
proper grades. 

Q. Of the streets? A. Of the streets and the sidewalk areas. 
i 144 Q. Can you tell us how many laterals to the houses and to how many 

houses had to be tom up? A. I don't remember now; but to the best of 

i 

my recollection, it was a total of about fourteen or fifteen. 


Q. Fifteen houses? A. Fifteen laterals. 

Q. I see. Now, when they were torn up, what then took place with 
respect to replacing these laterals? A. Well, with respect to the gas 

laterals, we called the Gas Company, who * * * 

* * * * * * 

Sent crews out to replace their laterals which had been torn up. 

145 Mr. Howard was already aware of the situation, and was prepared 
to take care of the water laterals. I think there was one sewer lateral 
that was damaged; and he proceeded, or rather his men proceeded to 
take care* of them. 

Q. Well, then, did the Gas Company replace its laterals? A. Yes 
they did. 

Q. And did Warner Company, supervised by Mr. Howard, replace 
the water laterals and the one sewer lateral that was damaged? A. Ex¬ 
cept that we had to dig the ditches for them. 

Q. You first dug the ditches for all of these laterals? A. For 
those that the Warner Company replaced. 

Q. I see. A. There was a shortage of labor at the time; and while 
they had plumbers whom they could supply to the job, they told us they 
had no laborers; and we supplied our laborers who worked under their 
direction in digging the ditches. 

Q. And then were these laterals replaced? A. They were. 

Q. Now, with respect to the grading of the street, itself, after the 
District Building had established the proper grade, or correct grade, 
you have stated that you had to do certain work with respect to trucks, 

146 bulldozers and shovels, and so on. A. Yes. 

Q. Was the grade then properly prepared? A. When we felt 
that we were finished, we called the District Department again; and they 
came out and again gave us grades, which this time proved to be very 
nearly correct. 

Q. Now, in doing this grading that was required to be done by 
the District Building, or District officials, to what depth was that re¬ 
quire to be done with respect to the finished surfaced grade? 
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* * * * j * * 

148 A. * * * 

that we had to dig in order to get to the finished grade, which would 
be 13 inches above the subgrade, was just under 5 feet. 

BY MR. FRIEDMAN: 

Q. Then with respect to the curb line, to what depth did you have 

to excavate or grade? A. A maximum of approximately 6 feet. 

* * * * * * 

i 

149 Q. Now, let me ask you this: At the time shortly after settlement, 
or at the time of settlement in June 1950, in fact, the 29th of May is the 
date of the deed, I think you testified previously, but let me ask you 

l 

again, did you go out to inspect the property at or about that time? A. I 
don't remember specifically whether it was at that time or shortly before. 


Before we took settlement, the grading equipment had been removed, 
and there was no further grading being done, and the ground had the ap¬ 
pearance of having been graded. That is, the streets, | the sidewalk spaces, 
and the lots. 


174 BY MR. AMMERMAN 

i 

Q. Now, when was it you first discovered that the streets, the 
roads were not on grade? A. I think it was May of 1^51. 

Q. And what was the occasion that called it to your attention? 
A. The District Engineers called it to my attention. | 

Q. Did you notify the Defendants then? A. I did. 

i 

Q. By letter? A. I think it was by telephone. 

Q. Did you notify them by letter? A. I don*t recall that I did. 

I 

* * * * |* * 

217 Washington, D.C. 

February 3, 1956 


* 
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BY MR. FRIEDMAN: 


Q. Mr. Tracy, did there come a time after settlement when you 
had a discussion or discussions with either of the Libby brothers with 
229 regard to the problems here under discussion? A. Yes. Probably 
sometime in May or June. 

Q. Of what year? A. Of 1951; after we had learned about this 

problem, I called Bernie Libby, and told him about it; and he took the 

attitude that he didn’t want to be bothered. 

* * * * * * 


Q. Tell us as nearly as you can recall what he said and what 
you said. A. To the best of my recollection, he said that was not 
his problem. 

Q. What was not his problem? A. The fact that we had found 

that the streets were excessive in height and alleys. 

* * * * * * 

240 Q. Well, at any rate, did there come a time when you consulted 
Mr. Ostrow about this problem? A. Yes. After we had finished the 
work, we consulted Mr. Ostrow. 

Q. Now, as a result of that consultation, did there come a time 
thereafter when you had a conference with Mr. Libby, or either of the 
Libbys? A. Yes, we had an appointment in Mr. Ostrow 1 s office. 

241 Q. Can you tell us approxinately when that was? A. I think it 
was late in November. 

Q. Of what year? A. Of 1951. 

Q. Now, who was present? A. Mr. Ostrow, Stanley Korman, who 

was my partner, Bernie Libby, and I. 

* * * * * * 

242 Q. What, if anything, did Mr. Libby have to say with regard to 
the grading problem, as such ? ' I don’t want you to tell us anything about 
negotiations; but what specifically with regard to the grading problem? 
You go ahead and tell us, as nearly as you can, what was said about 
that specific problem only? A. 1 * * * He said that he would like to 
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satisfy himself as to the correctness of the figures that we were sub¬ 
mitting to him; and he asked for — we had certain figures there, but 

we didn't have all that were in the discussion. 

/ 

* * * * * * 

A. And he asked us to get the rest of the figures together so that 
we could have a further discussion about it. 

Q. Did there come a time when you did have a further discussion 
and conference with Mr. Libby? A. Tes. About a month and a half, 

I 

or two months later, we had a further discussion in Mr. Ostrow*s office; 
and the same four people were present. 

Q. Now, as a result of that discussion, did you arrange with Mr. 

. 

243 Libby for a meeting further? A. Yes. He and I were to meet 
atthe District Building. 

| 

Q. For what purpose? A. To check the grades that the District 
engineers had in their records. 

* * * * * * 

Q. What figures were you referring to? A. The figures in the 

District engineer's books which showed the difference j~ 

* * * * * * 

. i 

Q. Then, as a result of that discussion, did you go to the District 

244 Building, the Engineers Office ? A. I did go; but Libby never 
showed up. 

* * * * * * 

Q. Can we agree, Mr. Ammerman, that these letters were re- 

* i 

ceived by your clients in the regular course of business? 

MR. AMMERMAN: Yes. 

MR. FRIEDMAN I would like to offer in evidence these letters, 

' 

if Your Honor please. 

♦ * * * I* * 

i 

245 THE COURT: All right, 13, 14 and 15. 

• ... * !* * 

« I • 

(Whereupon the said documents were 
marked Plaintiffs Exhibits 13, 14 
and 15, for identification.) 
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♦ 


♦ 
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♦ 


* 


* 


4c 


THE COURT: Let them be admitted. 

(Whereupon Plaintiff 1 s Exhibit 
13, 14 and 15 were received . 
in evidence.) 

MR. FRIEDMAN: May I read them, Your Honor ? 

THE COURT: Yes. 

MR. FRIEDMAN: This is Plaintiffs Exhibit No. 13, dated Nov¬ 
ember 16, 1951, from Maxwell A. Ostrow to Libby Brothers. 

"Gentlemen: 

"Trako Builders, Inc. have referred to my attention the matter 
of your failure to properly grade the streets and alleys between Lots 131 
on one side and Lots 127 through 130 on the other side in Square 5362 in 
the District of Columbia in accordance with your agreement. 

"As the result of your failure to properly perform this work, am 
clients have been compelled to expend the sum of $3,918. 56 to make the 
necessary corrections in accordance with the District grades and have 
been otherwise damaged as the result of your failure to carry out your 
agreement. 

"Would you please advise me as to what your intentions are in this 
matter within a reasonable length of time; otherwise I shall take it for 
granted that you are not interested in amicably adjusting this matter 
and will be compelled to avail myself of any and all legal remedies for 
the protection of my client's interest. 

Very truly yours," 

Exhibit 14, dated January 2, 1952, from Maxwell A. Ostrow to 
Libby Brothers: 

"Gentlemen: 

"I would appreciate it if you would contact this office and mato 
an appointment so that in the presence of my clients we may make a 
selection of an engineer for the purpose of computing the yardage of 
dirt moved in accordance with our agreement of settlement. 

"With kind personal regards and best wishes for a happy year. 
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*<Very truly yours, 


tt 


Third, Plaintiffs Exhibit No. 15, dated January 18, 1952, from 
Maxwell A. Ostrow to Mr. Bernard Libby: 

"Dear Mr. Libby: 

"This letter is to confirm our appointment for Thursday, 11:00 
A. M., January 24, 1952,at my office. 

"As I told you over the phone, I cannot delay action any longer 
and this matter must be disposed of. Should you fail to keep this ap¬ 
pointment on Thursday morning, I shall be compelled, at the insistence 

| 

of my client, to avail myself of any and all legal remedies for their 
protection. 


"Very truly yours, 
"Maxwell A. Ostrow" 


248 BY MR. FRIEDMAN: 

Q. Now, Mr. Tracy, in connection with the Plaintiff s Exhibit No. 
13, which I have read, dated November 16, 1951, whibh includes the 
figure of $3,918. 56, will you tell us, as nearly as yoi| can recall, what 
figures that included or did not include to make up your claim? 

♦ * * * * * 

249 A. To the best of my recollection, that $3918 included items that 
are in our bill of particulars, but did not include the following items 

that are also in the bill of particulars: The bill of Circle Paving Company. 

250 One of the bills of the Washington Gas Light Company. The expenses 
for the month and a half of delay, which included inteijest and taxes. And 
the final item. 

****** 

Q. Now, I show your Plaintiffs No. 16, and ask you if you are 
familiar with it and can identify it ? A. Yes, sir. This is the list of 
costs which Mr. Ostrow used in getting his figure for the letter, first 
letter you read. 

Q. Who prepared that statement I have just shown you ? A. My 
bookkeeper and I. 
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Q. Referring to the statement you have before you, Mr. Tracy, 
when was that prepared ? Can you tell us approximately the time ? A. It 
was probably early in November of 1951. 

Q. Now, will you state whether or not there came a time after that 
Statement was prepared that you became aware of other items of expense 
in connection with this project ? A. Yes. The Circle Paving bill had 
been left out inadvertently. Also the one from the Gas Company. And 

in addition to that, in consultation with counsel, * * * 

****** 

251 The interest on our loan for the period that we were delayed; 

taxes that were wasted during that delay. 

****** 

Q. Then you stated that these were the additional expenses which 
came to your attention after this statement which you have before you 
was prepared in November of 1951 ? A. That is right. 

Q. Now, let me ask you this, Mr. Tracy: During your conference 
or conferences with Mr. Bernard Libby in the office of Mr. Ostrow, that 

252 you have previously related, will you state whether or not those 
expenses on the statement before you were discussed, and If any others 
were discussed, what they were ? A. Yes, these expenses were discussed, 
and also the other ones that I mentioned about the taxes and the interest. 

But the Circle Paving bill was not discussed because we had not yet 
become aware that that had been left off. 

Q. When was it that you became aware of that? A. To the best 
of my recollection, in January of 1952. 

* * * * * * 

CROSS EXAMINATION 
BY MR. AMMERMAN: 

Q. Mr. Tracy, in response to any of those letters, what conver¬ 
sations did you have with either Mr. Libby ? A. Bernard Libby promised— 
at one time he told us that he was going to have Mercer, or Miller 
care of the grading. On one other occasion, when I suggested to 


269 



45 


that he ought to get after Mercer, he said: I don’t think I will bother. 

i 

270 I think I will take care of it myself. And on numerous other oc¬ 
casions, he promised that he would do it; but didn't sayj when. 

***** * 

271 Q. When did you first discover there was a grading problem with 

| 

respect to the streets ? Not the alleys, the streets. A; * * * That would 
be in May or June of 1951. 

* * * * * j * 

. 

274 Q. Now, Mr. Tracy, how many times would you say, between 
the time you signed the sales contract for the purchase of these lots 
and the time the deed passed to you at the title company, you went out 
and saw the project ? A. Probably twice. 

Q. Once was immediately prior to accepting the deed; wasn't it ? 

275 A. I would think so. I don't remember specifically. 
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♦ * * * * * 

BY MR. AMMERMAN: 

371 Q. When you had written two or three letters complaining of the 
alley and discovered that the alley was just a very minor thing, alongside 
of the over-all work, thousands of yards of work, thousands of dollars, 

it didn't occur to you to write another letter and tell them about it? 

A. There was another letter written. We called them first, and an 
attorney wrote them a letter before we did the work. 

Q. Before you started the work? A. Before we started the work. 
The attorney's letter said: Unless you get in here and take care of this 
immediately — we requested them to do the grading. We didn't want to 
do the grading. We requested them to do the grading; and the attorney 

372 said: Unless you get in here within five days — I think the letter 
read — we will be forced to do it ourselves and look to you for payment. 

Q. Where is that letter? A. You should have that letter. 

Q. Is that the Melrod letter? A. That is right. 

Q. That is the letter Mr. Libby has denied ever receiving; isn't 
that so? A. I don't know; has he? 

Q. What was the date of that letter, Mr. Tracy? A. It was in 
June of 1951, but I don't remember the exact date. 

****** 

414 Q. Mr. Tracy, in the hearing before the Auditor's office, . . . 

****** 

416 .... Starting with Page 371, question by Mr. Ammerman: 
****** 

417 .... May of '51, and between May of 1951 and the time Mr. Libby 
got the letter from Mr. Os trow, on November 16, or November 9, 1951, 
you never wrote a letter and advised him that the grades were wrong and 
you were expecting to hold him liable for it; did you? Did you? 

"Answer: Mr. Libby's attitude — 

"Question: Yes or no. Did you? 

"Answer: Personally? 

"Question: You. 
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-Answer: Personally? 

"Question: Yes. 

"Answer: I, personally, did not. ! 

"Question: Did anybody, to your knowledge, write him a letter 
and tell him that? 

I 

"Answer: Yes. 

i 

"Question: Who ? 

"Answer: Mr. Melrod. 

418 "Question: On what date, sir? 

"Answer: I don’t recall. 

"Question: You don’t recall? 

"Answer: Not exactly. As I remember, it was in June. " 

****** 

* 

419 .... That is correct, Mr. Tracy, you made t^iose answers to 

those questions; didn’t you? A. 1 think so, yes. 

****** 

453 MR. AMMERMAN: .... I get back to my question of merger, 

i 

which I want to mention, if Your Honor please. Your Honor can overrule 
me. 

THE COURT: I have already ruled on that once. 

MR. AMMERMAN: I am saving it for the record at this point, if 
Your Honor please. 

THE COURT: The record is clear on it. 
****** 

457 MR. AMMERMAN: Now, if Your Honor please,11 would like also 
at this time to offer into evidence the findings of the Auditor, made pur- 

i 

suant to the hearings held before him. 

THE COURT: Yes. 

* * * * ^ * 

458 MR. AMMERMAN: May I state for the record, I offer in evidence 

. 

the findings of the Auditor as I indicated, starting on Page 3 and ending on 
Page 8, excluding only the one paragraph which he has termed, "Con- 

459 elusions of Law. ’’ The rest are labeled, "Findings."! 
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****** 

462 TH£ COURT: I think I will rule that the findings are admissible. 

****** 

469 MR. AMMERMAN: May I read the findings to the Jury, if Ycjur 
Honor please? 

THE COURT: Yes. 

MR. AMMERMAN: If it please the Court, ladies and gentlemen of 
the Jury: The findings of the Auditor of this Court, before whom the 
proceedings were taken, of which you have heard about from time to 
time, are as follows: 

"A. On or about May 2, 1950, Plaintiff, a corporation, and De¬ 
fendants, a partnership, entered into a contract in writing, Plaintiff’s 
Exhibit 1, for the sale by the Defendants to the Plaintiff of certain un¬ 
improved real estate known as Lots 99 and 100, and Lots 119 through 

470 152, in Square 5362, located in the District of Columbia, for the 
price of $41, 500.00. 

”B. The contract provided, inter alia, for certain grading to be 
performed by the seller, in the following words: ’’’Streets and alleys 
to be cut to grade and lots to be graded not more than 3 feet above grade.' 

”C. The contract also provided that settlement of the sale of the 
property should take place ’as soon as grading is finished. ’ 

”D. Settlement was made and the property conveyed by the De¬ 
fendants, sellers, to the Plaintiff, purchaser, by deed dated May 29, 

1950, duly recorded in the office of the Recorder of Deeds for the Dis¬ 
trict of Columbia, Plaintiff's Exhibit 2. 

”E. Prior to settlement the Plaintiff had made some complaint con¬ 
cerning the grade of the property to be acquired by it, and after some 
additional grading had been done, settled for the property and took pos¬ 
session. Transcript 288-289. 

”F. After taking possession the Plaintiff commenced construction 
of houses, and when the houses were far enough advanced for installation 
of curb and gutter, and after lateral gas and water lines had been in¬ 
stalled, it applied to the District authorities for the exact grades and discov 
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471 ered that the grades were ’far out of line. ’ Transcript 67. 

”G. Although prior to settlement of the sale of jthe property con¬ 
siderable grading had been done by the Defendants, the provision of the 
sales contract quoted above in paragraph B had not been fully complied 
with. Transcript 211, 213, 278. j 

”H. The Plaintiff, upon discovery of the variation in grades, em¬ 
ployed workmen to do additional grading, and in November 1951, submitted 
a bill to Defendants for the alleged cost thereof, amounting to $3,918.56. 
Defendants' Exhibit 2, Plaintiffs Exhibit 16. 

"I. Not receiving payment. Plaintiff filed its complaint herein on 
January 29, 1952, claiming the sum of $11,406. 53 as having been ex¬ 
pended by it, resulting from the alleged ’failure of the Defendants cutting 
the streets and alleys abutting the lots purchased by the Plaintiff corpora¬ 
tion. * See Complaint herein. 

”J. As to the sum of $4,246. 55 for grading the streets, included 
in the total sum claimed by the Plaintiff, the evidence! will not support a 

i 

finding that this sum is chargeable to the Defendants’ failure the property 
prior to settlement. From the evidence, it cannot be J found how much of 
this sum of $4,246.55 was attributable to the failure of the Defendants to 
grade the property prior to settlement. Transcript 53-65. See comments 

472 that follow. 

j 

”K. As to the sum of $1,641.45 referred to as 'loss of interest,' 
and the sum of $383.40 referred to as ’loss of taxes, ’! both included in 
the total claim of the Plaintiff in the amount of $11,406.53, the evidence 
will not support a finding for the Plaintiff that the aforesaid ’losses' are 
chargeable to the Defendants. Transcript 75, 149. See comments on 
findings that follow. 

”L. As to the sum of $3,937.60, included in the Plaintiff’s claim of 
$11,406.53, and referred to as 'Contract called for lots to be graded to 

i 

3 feet above the street and alley grades. Cost of regrading same to 3 
feet, 4,922 cubic yards at 80 cents per yard,' the evidence relating 


thereto will not support a finding for the Plaintiff that 


it incurred or paid 


the sfiid sum of $3,937.60. Transcript 169, 175. 



"M. The Plaintiff, however, incurred and paid the total sum of 
$1,196.83, shown below in detail, incident to the relaying of water and 
gas lines necessitated by the failure of the Defendants to grade the streets 


as required by the contract: 

’Washington Gas Light Company $ 377.69 

George F. Warner 627.14 

Labor 192.00 

! $1,196.83 

473 ’’CONCLUSIONS 


”N. The Defendants breached the contract entered into with the 
Plaintiff and as a result thereof the Plaintiff was damaged to the extent 
of $1,196.80 and is entitled to judgment therefor against the Defendants. 


’’COMMENTS ON FINDINGS 
’’FINDING J. 


”5. There is, of course, evidence that the streets were not graded 
as required by the contract and that additional excavation was required 
after the Plaintiff took possession. There is no evidence, however, to 
support a finding as to how much additional excavation was required or the 
cost thereof. The Plaintiffs evidence bearing on the question of costs 
consisted mainly of the testimony of Bert M. Tracy, president of the 
Plaintiff corporation, who produced bills paid by the Plaintiff for exca¬ 
vating work Said to have been attributable to the failure of the Defendants 
properly to grade as required by the contract. These bills, however, 
also included charges for excavation and other work not attributable to 
the breach of the contract and was for work for which the Plaintiff was 
liable. For example, paid bill from Circle Paving Company, Plaintiff’s 
Exhibit 4, was produced. This bill was in the amount of $2,960.00, but 
the witness Tracy estimated that half was for their own work. On other 
bills produced, he testified that one to five per cent represented charges 
474 for which the Plaintiff, itself, was liable. There was no evidence 
as to the grades at the time Plaintiff took possession; no evidence as to 
the grades before the additional excavation by the Plaintiff was under¬ 
taken; and no evidence as to the amount of additional excavation actually 
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required. The cost of such additional excavation as may have been re¬ 
quired by the Plaintiff could, of course, have been definitely established 
by the employment of engineers who could have determined the existing 
grades, and by calculating the amount of excavation required under the 
contract, could have determined the cost thereof. In cither words, there 
was a method available by which the Plaintiff's damages could have been 

definitely established and on an accurate basis. In the absence of definite 

i 

evidence of the amount of excavation required, and the cost thereof, a 

i 

finding that the Plaintiff is entitled to the sum of $4,246. 55 as the 'cost* 
of regrading the streets, on the evidence presented, would be based upon 
speculation and guesswork. Transcript 54-64, 81-193. 


"FINDING K. 

"6. The testimony of the witness Tracy, president of the Plaintiff 
corporation, is conflicting on the question as to the cause of the delay 
in marketing the houses. He first testified that because of the additional 
grading that was required to be done by the Plaintiff, there was about two 
months' delay, and he claims as damages interest and taxes for the 
two-month period the properties were idle. There is no testimony as 
to the taxes paid. Transcript 75-78. Later, on cross examination, he 
testified that there may have been a delay in marketing! the houses due to 
the fact that the Veterans Administration inspectors had not finally approved 
the construction, and that although during that time houses were sold, de¬ 
livery could not be made. Transcript 149. The meager evidence bearing 
on the claim of $1,641.45, comprising 'loss of interest' and 'loss of 
taxes,' considered in the light of the conflicting testimony offered in 
support of the claim, will not support a finding for the iplaintiff. 


"FINDING L. 

"7. The Plaintiff's bill of particulars of its claiiji contains an item 
of $3,937.60, for which the Plaintiff claims it is entitled to recover. It 

is referred to as the cost of regrading the lots, 4922 cubit yards at 80 

I 

cents per yard. The witness Tracy, president of the plaintiff corporation, 
admitted that no such cost was incurred, and that the lots had not been 
graded by the Plaintiff, other than 'sloping, * which was the Plaintiffs 
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own responsibility. Transcript 169. At a later hearing, some testi¬ 
mony was offered in support of this item of $3,937.60, but on another 
theory, namely, that of unjust enrichment, and difference in value of the 

476 lots graded as they should have been and as they were at the time 
of the conveyance to the Plaintiff. The evidence offered, however, will 
not support the new theory. The witness Moore, called as an expert by 
tie Plaintiff, stated that in his opinion the lots would be worth about $100 
less per lot, because of the failure to grade. There is ample evidence, 
however, that many of the lots were properly graded. It also would seem 
important to emphasize at this point that the complaint and the bill of 
particulars made no claim for damages based on 'unjust enrichment,' 

or damages based upon 'difference in values.' Transcript 173-178, 

193-208. 

"FINDING M. 

"8. Although from all the evidence it would seem clear that some 
portions of the streets were not graded as required by the contract, the 
amount of additional excavation required cannot be determined. See Find¬ 
ing J and comments thereon. Nevertheless, certain gas and water laterals, 
put in place by the Plaintiff on the assumption that the streets were on 
grade, were required to be torn up and relaid. The Plaintiff employed 
excavating machinery to do this work and the testimony on that subject 
shows that this manner was as cheap, if not cheaper, than hand excava¬ 
tion, despite the destruction by the machinery of some of the laterals. 

For all of this work the Plaintiff expended the sum of $1,196.83, as set 

477 forth in Finding J, and is entitled to recover that sum from the 
Defendants. Transcript 65, 71, 74, 188, 1$$-193, 218, 226, 231. 

"9. The premises considered, the Auditor recommends that judg¬ 
ment be entered herein in the amount of $1,196.83 in favor of the Plaintiff, 
and against the Defendants William Libby and Bernard J. Libby, trading 
as Libby Brothers." 

****** 

.... I understand that that report which I just read to the Jury 
is in evidence. 



THE COURT: Yes. 


* 


* 


* 


* 


♦ 


* 


478 BY MR. AMMERMAN: 

Q. State your full name, please? A. Bernard Libby. 

♦ * * * | * * 

I 

.... And you are one of the Defendants in this case? A. Yes, 

l 

I am. 1 


* * 4c 4c I 4c 4c 

j 

Q . What is your occupation, sir? A. Builder. 

Q. How long have you been a builder? A. Eight or nine years. 

Q. Where? A. In the District, in Maryland^ and in Virginia. 

479 Q. Mr. Libby, with respect to the area in question, containing 

the lots which you sold to the Plaintiff corporation in this case, may I 
ask when you, yourself, bought that property? A. In 1950. The latter 
part of 1949 or the early winter of 1950. j 

Q. Showing you a contract bearing date M 12/31/49, M is that the 
contract or photostatic copy of the contract pursuant! to which you bought 
the property? A. Yes, sir. j 

i 

i 

Q. Who was your vendor? A. Mercer Construction Company. 

i 

Q. They were the contracting party with you on that contract; is 
that right? A. That is correct. | 

i 

****** 

j 

Q. Mr. Libby, that contract contains a provision, does it not, 

| 

whereby Mercer was to do certain work in connection with the grading 
of this property? A. Yes, sir. 

480 Q. Will you read that provision, please? A. ’’Seller to reduce 

I 

elevation of all 54 lots herein contracted to be purchased to an elevation 

[ 

not to exceed 3 feet above approved grade of streets by the District of 
Columbia. Streets to be graded to the approved grade by the District 
of Columbia, cost of which to be borne by the geller. V 

Q. And that is, is it not, the same provision that was in your con- 
tract of sale with the Plaintiff corporation, which has been offered in 

i 

evidence here? A. Yes, sir. 
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****** 

491 Q. Mr. Libby, after you had entered into the sales contract with 
the Plaintiff Trako, and before settlement, was any work done in this 

492 area by Mercer? 

****** 

A. The work was going on from the time we sold the land until 
the land was settled. I went out there periodically to see how it was 
getting along. 

****** 

494 Q. Was there ever any occasion when Mr. Tracy was out there 
with you? A. I don T t recall being there with Mr. Tracy. 

Q. Did you ever have any conversation with him about the ground 
prior to settlement and after the signing of the contract? A. Yes. We 
had called for settlement. Mr. Tracy had complained that some of the 
lots were high, and some of the grading had to be done over; so I got in touch 
touch with Mercer, or Mercer's foreman, and made a deal with him to 
cut off whatever additional dirt Tracy wanted, so that we could go to 
settlement. 

Q. Was that done? A. Yes, sir. 

Q. Did you pay him extra for that? A. I think I paid him a couple 
hundred dollars. 

Q. Was there any delay in getting the Plaintiff to settlement? 

A. After this was done, he settled. 

****** 

Q. Now, when next did you hear anything from anyone in connec¬ 
tion with this property? A. I believe it was several months after settle¬ 
ment I heard about some grading in the alley. That an alley had not been 

495 graded. 

Q. Was that as a result of a letter which you had received? 

A. I believe it was. 

Q. Now, showing you a letter identified here as Plaintiffs Exhibit 
No. 19, I will ask if you received the original of that letter? A. I be¬ 
lieve I did, sir. 
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THE COURT: What was the answer? 

THE WITNESS: Yes, sir. 

* * * * j* * 

l 

Q. And then did you also receive a letter on January 9, 1951, 
referring again to the alley? A. Yes, sir. 

* * * * j* * 

497 Q. Did you, Mr. Libby, thereafter, received A third letter, dated 

I 

April 17, 1951? A. Yes, I did. 

Q. None of those letters referred to streets; did they? 

****!** 

THE WITNESS: No, they did not. They only referred to the alley. 


Q. Now, Mr. Libby, following receipt of any df those letters, did 
you have occasion to go out to the job to check this alley situation they 
were talking about? A. Yes, I did go out on the job. 

498 Q. Do you remember when? A. It was the spring of *51. 

Q. And did you meet anyone out there? A. I diet Mr. Korman 
out there. ! 

Q. Did you go to the alley In question? A. We walked all over the 
job, and went to the alley. 

Q. It was a short alley, was it not, that I am deferring to? 

A. Yes; I believe it was 120 feet long. 

Q. What, If anything did you observe with reference to the alley? 
A. It was a little difficult to tell whether the alley actually needed cut¬ 
ting or not, because there was so much dirt in the alley. When we left 
the job, the land was perfectly smooth all over. The land, the alleys 
and streets. When I got to this alley, Mr. Korman said: This is the 
alley that has to be cut. I said: Well, if you take away the dirt that 
came out of the foundation next to it, or the other diijt that has been 
pushed on it, if it needs cutting, I will cut it. 

Q. You say, Mr. Korman. That is one of the officers of the Plain- 

! 

tiff corporation? A. Yes, sir. 


♦ 
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499 Q. And what did he say to that? A. He said he wanted the alley 
cut, and he wasn’t going to move any dirt off the alley; and he wanted me 
to cut if right now; and that was; all there was to it. 

Q. And you didn’t make any cut, then, because he didn’t remove 
his dirt; is that correct? A. That is correct. 

Q. You say there was dirt on the alley which came from the ad¬ 
joining properties? A. Yes, there was. 

Q. How much dirt would you say there was? How would you esti¬ 
mate it? A. In yardage? 

Q. In size. A. I have no way of estimating yardage, but there was 
maybe 2, 3 feet of dirt — not all over the alley, but in spots on the alley. 

Q. Above what would appear to be the grade? A. That is right. 

Q. Now, from that time on, did you ever have, during the entire 
summer and fall of 1951, any further communication from anyone repre¬ 
senting the Plaintiff, with respect to the alleged discovery of the streets 
and alleys not being on grade? A. The next time I heard about the mat- 

500 ter was when Mr. Ostrow either called me or wrote me. The next 
time I heard about it, it was from Mr. Ostrow. 

Q. And that was the letter to you of November 19, 1951 or Novem¬ 
ber 16, 1951, was it not? I show you Plaintiffs Exhibit No. 13. Is that 
correct? A. Yes, it is. 

Q. Was that the first time you heard of any complaint with respect 
to the alleys and streets? A. No; I heard about the alley. That was the 
only thing I heard about until that time. 

Q. You mean the short alley? A. Yes, sir. 

Q. But never about any other part of the project? A. No, I did not. 

Q. Now, during the course of the work, during the year 1951, after 
you had been out there on the occasion you saw Mr. Korman, and until 
the time you received this letter from Mr. Ostrow, did you have occasion 
to go out on the job? A. Yes, I was on the job several times. 

Q. What did you observe with respect to dirt in the course of the 
building construction out there? A. There were piles of dirt around all 
the buildings. There were piles of dirt at the sidewalk. There were 
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piles in the streets, where they put the utilities in, and nobody had 
taken the dirt away. There were just piles every place. 

501 Q. Would you say it looked like a typical construction job with 
dirt in the streets? A. I would say so, yes. 

Q. And did you see anything which would prevent trucks from com¬ 
ing in either to the streets or alleys to service the hbuses? A. There 
were piles of dirt, but there are piles of dirt on every job. Piles don f t 
barricade a street. People drive around the piles and in and out of the 
piles. But it didn't appear to me that the piles would stop the job. 

Q. Did you observe work going on during the periods that you were 
out there? A. Yes, I did. 

Q. Did you go through the houses? A. Yes, I went through the 
houses. 

****!*♦ 

i 

Q. Would you say you were out there — how many times during 

502 this period? A. A couple times. Whenever I was in the neigh¬ 
borhood, I would go by. 

Q. How many times would you say, altogether? A. Two or three 
times. 

Q. -During the period from the time you went out there to see the 
alley until you heard from Mr. Ostrow? A. That is right. 

* * * * ;♦ * 

506 Q. Mr. Libby, let me ask you this: Who are you associated with? 
A. Tower Construction Company. 

Q. And prior to your identification with Tower, who were you as¬ 
sociated with? A. Libby Brothers. 

507 Q. That is a firm consisting of yourself and your brother, William 
here? A. That is correct. 

♦ * * * * * 

1 ,* '• - * *r I 

509 Q. Mr. Libby, the short alley that we have been discussing, at 
the time you were out there and saw it, you say you Wouldn't tell whether 

i 

it had been cut sufficiently or not because of the dirt of the Plaintiff that 
was on it; is that correct? A. That is correct. I would like to say. 


right at the street line, as I recall it, it did look like it might be a foot 
high, where a car would run into the alley. I never objected, and I 
never have made any objection, and I never refused to cut, if it was 
necessary — to cut the alley or do anything else that had to be done. 

The only thing was that when 1 dame out there, the alley was littered 
with dirt; and it was impossible for me to do it. 

510 Q. Now, coming down to the time you were in Mr. Ostrow's office, 
you say you received that letter from Mr. Ostrow, dated November 16, 
1951, and as a result of that letter, what did you do? A. I didn't do 
anything. 

Q. Well, did you ever see Mr. Ostrow? A. Asa result of the 
letter, I went to Mr. Ostrow's office. We had a conference. 

Q. Who was present? A. Mr. Tracy, Mr. Korman and Mr. Os¬ 
trow. 

Q. And tell us what the discussion was. May I ask you first, was 
anyone with you? A. No, there were not. 

Q. Mr. Tracy, Mr. Korman and Mr. Ostrow were there, and 
yourself? A. That is correct. 

Q. What was the discussion, sir? A. We got there; and they 
told me that they had spent $3,900 to bring the streets and alleys to 
grade; and I was dumbstruck. 1 never heard about the streets before. 

In all the time I heard about it, I heard about this little short alley. I 
wanted to know what happened to their dirt; where were their bills. What 

511 happened there were no bills ? All they showed me was a sheet of 

paper, saying they spent $3,900 to take away the dirt. 

****** 

Q. Now, you received a couple of letters there from Mr. Ostrow, 

I noticed, after the date of that conference, something about going to the 
District Building and seeing an engineer with reference to some compu¬ 
tations. Will you tell us what that is about? A. Mr. Tracy said he 
would go to the District Building and get the figures, so he could compute 

512 the yards that he had to take out of the street; which was perfectly 
all right. However, I wanted the figures showing what happened to his 
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dirt, showing what happened to thedirt from the trendies, from the foot¬ 
ings, and from the basements, and what happened to the dirt. The houses 
are almost level with the street in almost all cases. By leaving the 
houses level with the street, every yard of dirt that you dig has to be 
taken away in a truck. The land was perfectly smooth when we delivered 
it to Tracy. When you take a piece of land that has been completely 
graded, you are not in a position where you can lose any dirt. Each yard 
of dirt that you dig has to come out in a truck, unless you raise the 
houses. And he didn't raise the houses. His houses are almost level 
with the street. 

I wanted to know what happened to the dirt that dune out of the foot¬ 
ings and foundations, and things; and I wanted to see the bills for the 
work that he had done. Then I could try to figure out what, if anything, 

I was liable for. I didn't know. 

* * * * *| * 

516 Q. Now, Mr. Libby, where did you leave the situation with Mr. 
Ostrow and Mr. Tracy and Mr. Korman, after this question came up 
about engineer, District Building, and so forth? A. When they wouldn't 
show me or they couldn't show me the bills for their portion of the job — 
for what they had spent for their portion of the job, there was nothing to 

do. It was obvious that somebody — 

****** 

Q. All right. What happened after that? A. Nothing happend 
after that? I felt that the bill was ridiculous. There was no point even 
going any farther with it. 

* * * * j * 

CROSS EXAMINATION i 

BY MR. FRIEDMAN: 

* * * * f * 

517 Q. Now, you and your brother acquired these lots from the Mercer 
Construction Company? A. That is correct. 

Q. That was in December of 1949, that is, your contract? A. That 
is right. 
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Q. You never settled for that property, did you, with Mercer? 

You sold your contract? A. No, we didn't sell our contract. We had a 
settlement and immediately settled the property to Trako. 

Q. I see. And the property you acquired from Mercer included 
how many lots? There were 54; weren't there? A. Yes, 54 lots. 

Q. Thirty-six of these you sold to Trako Builders? A. That is 

right. 

Q. And the other 18 were zoned for apartments; weren't they? 

****** 

518 A. I believe that is right. 

Q. Yes. They were sold before you entered into the contract to 
sell the 36 lots to Trako Builders? A. That is right. 

Q. Now, at the time when you entered into the contract for the 
sale of these 36 lots, of the 54, to Trako Builders, you said, I believe, 
that somebody was in process of grading this property? A. Mercer was 
in the process of grading. 

Q. Do you know when that grading terminated? A. In the spring 
before we settled with Tracy, just before we settled. 

Q. Well, can you fix it a little more definitely? A. I believe it 
was May. 

Q. In May of 1950? A. That is right. 

Q. And was that at or about the time you entered into the contract 
with the Trako Builders? A. When we entered into the contract with 
Trako, they were still doing the work. 

519 Q. Yes, sir. A. And it took a few weeks or a month to complete 
the work; and it had to be completed before Trako took it. 

Q. Well, had the grading work terminated completely at the time 
of settlement of the sale of the property to Trako Builders? 

****** 

.... That was May 29; was it not? A. The work was completely 
finished. 

Q. Was that May 29? A. I believe it was the latter part of May. 

I am not certain of the date. 
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Q. So the grading work had been completely terminated? A. That 
is right. 

Q. Now, how many times between May 1 and May 29 did you go out 

! 

to inspect that property? A. Several times. 

Q. Well, would that be two or three or five or six? A. Two, 
three, four. I don f t know. Several times. 

Q. Did you go out by yourself? A. I went out by myself. I went 
out with my engineer. 

Q. Who is your engineer? A. Mr. Fisher was my superintendent, 
is an engineer. 

Q. And so that by May 29, this grading work had entirely terminated? 

520 A. By the time we turned the property over to Trako, the work was 

■ 

completely finished. 

Q. Now, do I understand you to have said that before settlement, 

Mr. Tracy, or somebody from Trako Builders told you that this grading 
had not been done properly? A. Yes, that is right. 

Q. In what respect? A. Some of the lots were high; certain places 
that had to be cut down to bring it down to the 3 feet; and I went back to 
Mercer and had him do it. 

Q. Did you pay extra for that? A. I paid a couple hundred dollars 

extra. 

Q. Why was that necessary? Wasn't that what Mercer agreed to 
do for you? A. Well, I was anxious to get the deal closed, and I have 
the couple hundred to his foreman, so they would finish up and satisfy 
Tracy, so that everybody would be satisfied. When you grade an area 

i 

that large, you don't grade it to an inch. It is impossible when you use 
that heavy equipment. It could be an inch high or an inch low. They 
wanted certain areas cut down a little bit more. I figured if I could do 
it, and get it settled, I was happy to do it. 

Q. My question, Mr. Libby, is why did you finck it necessary to 
pay $200, or a few hundred dollars more for that which Mercer had agreed 
to do for you? A. Because Mercer felt that he had done the job. 

i 

521 Q. Well, in fact, he had not; had he? A. I think he had. It was 
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just a question of trying to satisfy Tracy. 

Q. Is that entirely it? A. That is about it. He felt that he had 
done it. When you grade an area that large, I mean, a couple hundred 
dollars is no money to spend for trimming it up. 

Q. I agree with you; but you found it was necessary to spend the 
money in this instance despite the fact that Mercer had agreed under con¬ 
tract with you to do it? A. Mercer and I never had a problem. Never 
had an argument over this issue. When I went out there and wanted this 
done, I talked to the foreman. I said: I am anxious to have it done in a 
hurry. And I gave him a couple hundred dollars so we could satisfy 

* 

Tracy. 

Q. Was this in the form of a tip, or additional compensation, or 
what? A. Probably more of a tip than anything else. 

Q. Did that go to Mercer or his foreman or to whom? A. To his 
foreman. 

Q. Did Mercer know about that? A. I don't think so. 

522 Q. You don't know? A. I don't know. 

Q. You never told Mercer you had done that? 

MR. AMMERMAN: This is a collateral thing. 

THE COURT: He volunteered it. I think he has a right to inquire 
about it. I don't think it is dispositive of the case, perhaps. 

THE WITNESS: Will you ask me the question again? 

BY MR. FRIEDMAN: 

Q. You never told anybody in Mercer Construction? A. I never 
kept it a secret. 

Q. You didn't tell them, though; did you? A. No; I didn't make an 
issue to tell them, no. 

Q. Now, what, if anything, did you do to ascertain whether the 
property was on grade with respect to the streets and alleys, and what, 
if anything, did you do to ascertain whether the lots were no more than 
3 feet above the grade prior to the settlement with Trako Builders? 

A. During the progress of cutting down this hill, the land was pegged, 
grade staked, and on the stakes were marks which either indicated it 
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was necessary to cut or to fill, which is the case. It Is very simple to 
go out on a job where they are doing that, and the pegs sit right here, 
and the mark would be on a peg, and you just take a ruler and you can 

523 measure down and see whether they are on grade or not on grade; 
and that is what I did. 

Q. And when did you do that? A. Before settlement. 

i 

Q. What day before settlement? A. I don't know what day. 

• l 

Q. Well, was it immediately after you signed the contract or a day 
or two before you settled or just about when was it? j A. It was before 
we settled. Pretty close to the time of settlement. 

Q. Within a few days of settlement? A. I don't know. It might 
have been a week. 

Q. And you found these pegs there at that time^ A. That is 

right. 

I 

Q. Did you ascertain from the District official^ whether they had 
a cut-and-fill sheet with respect to this grading at that time? A. No. 
But I know that the District grades were used because in order to get the 
permit to cut it, you had to get the District grades. 

Q. My question, Mr. Libby, is, did you get a cut-and-fill sheet 
from the District officials? A. No, I didn't, no. 

524 Q. So you don't know about the cuts and fills at; that time; do you? 
A. Yes, I do. 

Q. How do you know it? A. From the pegs. 

Q. From the pegs? And you mean to tell me that the grading had 

. 

been done with bulldozers and steamshovels, and these pegs were still 
there when you went out to look at them in May 1950?! A. Let me try to 
explain that to you. 

Q. Yes, I wish you would. A. When you cut down a 25-foot bank, 
you peg it, stake it perhaps two or three times, because you can't leave 
a peg 25 feet in the air. 

Q. I didn't think so. A. So as your pans are cutting, and you 
get a 10- or 12-foot cut, you have to repeg and take away the mounds. 
When you get down to it, for example, you probably have pegged it two 
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or three times. In many occasions, equipment will knock over the pegs. 
Pegs had to be replaced. Had to be pegged more than once to get it down 
there. It is obvious that you couldn't get a peg 25 feet in the air. 

Q. Didn't you tell us you used a ruler on these pegs after the 
grading was done, or some part of it had been done? A. During the 

525 grading, yes. 

Q. And you were able to ascertain from that that this grading was 
being done properly? A. Absolutely. 

Q. There is no doubt about that in your mind? A. I do it every 
day right now. 

Q. And did you at any time between May 2, 1950 and June 1, 1950 
go to the District Building to ascertain from their records whether the 
grading had been done properly? A. No, I didn't go to the District, no. 

Q. You didn't do that. Did you at any time after May 2, 1950 go 
to the District Building to ascertain that fact? A. No. 

Q. Why didn't you go there with Mr. Tracy when you had an ap¬ 
pointment with him in the latter part of 1951? A. I didn't have an 
appointment. 

♦ * 4c ♦ ♦ 4c 

526 Q. My question is simply, why didn't you go with Mr. Tracy in 
the latter part of 1951 to the District Building to ascertain this? A. We 
agreed Tracy was going down to get the figures. 

Q. I beg your pardon? A. And I was satisfied they were on grade. 
You can't check a job a year after you have been in construction for a 
year, and then go out and check the grades. 

Q. In fact, Mr. Libby, these streets had not been paved in May of 
1950; had they? A. No. 

Q. The alleys had not been paved? A. No. 

Q. This development was in a very rough state; wasn't it? 

A. The land was graded. We were one block off a paved street, which 
was Benning Road; and the land was graded. It was like any other job. 

Q. Did you ever take a transit or any instrument, aside from the 
ruler you mentioned a little while ago, Mr/ Libby, since May of 1950, to 
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ascertain the extent to which, if any, the grading had been done? 

A. No, I did not. 

527 Q. So I take it from what you are telling us, that you relied on 
Mercer Construction to have done this grading; didn't you? A. Yes, I 
did rely on Mercer. 

Q. And you relied upon them to do this grading jproperly? A. I 
was on the job to see that they did it. 

Q. You were on the job to see they did it? A. I went by the job 
to see that it was being done. 

Q. Excuse me, have you finished? A. We bought the land in the 
latter part of December and they were working all that winter. I went by 
many many times to see how it was coming along; and there was no ques- 
tion but what they were doing it right. 

Q. Did you ever check with the District officials and their records 
to ascertain whether it was being done properly? A. j No, I didn't. 

Q. During that time period from December 1949 to May or June 
of 1950? A. No, I didn't. 

* * * * 4 * 

531 Q. Now, did you tell us when these pictures, which have been re¬ 

ceived in evidence, were taken? A. I believe it was March 20, '54. 

On the back of the picture. 

Q. March 20, 1954? A, Yes. 

i 

Q. That was long after this entire project had been completed, 
wasn't it? A. Yes. 

Q. That was long after the suit was filed? A. Yes. 

* * * * 4 * 

i 

i 

533 Q. Now, you have testified, I believe, that you [were out there and 
inspected this property somewhere between June 1950! and the time the 
houses were completed? A. Yes. 

Q. How many occasions did you take to go out alnd visit this 
property? A. Two or three. 

Q. And can you tell us when they were? A. When these — 

Q. When these visits took place. A. During that year. 
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Q. When? A. I don’t know when. I know I was there. When I 
was in the neighborhood, I would stop by and take a look at the job. 

Q. You are unable to tell us whether it was either August, Sep¬ 
tember, October, November, December, or what month in 1951 or 1950 
you had occasions, these two or three times, to visit? A. I don’t know 
what month. 

****** 

538 Q. Mr. Libby, you had done nothing with respect to correcting the 
alley grade between July or 1950 and January of 1951; had you? A. No, 
I hadn’t. 

» 

Q. You had not even been out there with reference to that problem 
specifically before January of 1951; had you? A. No, I hadn’t. 

Q. And so despite these many letters, despite these many calls 
and requests from Mr. Tracy, you had done nothing whatever about this 
alley for that 6-or 7-month period; is that right? A. That is right. 

Q. And so when you went there for the first time in January of 
1951, you saw some dirt? A. Yes, I saw quite a bit of dirt. 

Q. Yes, sir. I am talking about the alley. A. In the alley. 

Q. And so for the first time, you said: Now, if you will remove 
this excess dirt, we will grade the alley. A. If it needed grading, we 
will do it. 

Q. Were you certain that it needed grading at that time or were 

you uncertain, Mr. Libby? A. I was uncertain. 

****** 

541 Q. As I understand you, because you think he had been out there 
before settlement, you were satisfied in your own mind that no grading 
was necessary? A. Well, I felt certain that he was out there. You 
don't spend that much money without taking a look at it before you get it. 

I know I wouldn’t spend $41,000 without seeing what I got before it was 
delivered. 

Q. Yes, sir. You spent $42,000 for 54 lots; and what did you do 
about finding whether this property, 54 lots, had been graded, Mr. 
Libby? A. That had to be graded before settlement. 
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Q. Yes. What did you do to satisfy yourself, either with the 
District officials, or with any engineer to ascertain whether the grading 
had been done? A. I satisfied myself completely by going out there, 
seeing how they were doing it. They were doing it in i very efficient-like 
manner; and they had the grade pegs there. That was enough for me. 

Q. In addition, you put a ruler down by a peg; didn't you? A. Yes, 

sir. 

Q. Then you sold 36 lots to Trako Builders for $41,500? 

* * * * *j * 

. . . . Q. And you would expect him to take more precautions 

542 than you had taken; is that right? 

* * * * * 

543 A. No more than I would take, the same. 

* * * * ^ * 

Q. — than you had taken, although you had purchased 54 lots for 

$42,000; is that correct, Mr. Libby? A. That is rigjit. And the other 

I 

lots that we had — 

****** 

.... sold had the same stipulation as to grading; and those 
people settled; and it was graded properly; and I have never had amy 
trouble with them about it; and the same people did the grading. 

Q. That was on a finished street? A. The street was fiiiished, 
but the alley wasn't. The lots had to be cut down. j 

. 

Q. But Benning Road was a finished street when these people 
bought those other 18 lots from you for apartments? A. Yes; but it was 
the same hill. 

* * * * j * 

546 Q. Do I understand that some cutting needed to be done at the 
alley? A. It looked to me like it did, yes, sir. 

* * * * 4 * 

547 BY MR. FRIEDMAN: 

Q. Between January 1, 1951 and November 16, 1951, did anyone, 
whether Trako Builders, or Mr. Tracy, or Mr. Korman, or anyone on 
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their behalf, call your attention or your brother's attention, if you know, 
to the feet that there was an additional problem that had been uncovered 
with respect to the grading of the streets? A. No, sir. The first time 
1 heard mention of any problem with the streets was at Mr. Ammerman's 
office, or his letter,, when we had the meeting in November. 

THE COURT: You mean Mr. Os trow; don't you? 

THE WITNESS: Mr. Ostrow, excuse me. 

BY MR. FRIEDMAN: '; 

i 

Q. There is no doubt about that in your mind? A. None. 

MR. FRIEDMAN: May I have this marked, please. 

THE CLERK: Plaintiff's No. 27, Your Honor. 

(Whereupon the said document was marked 
Plaintiff's Exhibit No. 27, for identifica¬ 
tion. ) 

BY MR. FRIEDMAN: 

Q. Mr. Libby, did you not receive a letter on the stationery of 
Lubar, O'Keefe, Friedlander & Melrod, dated June 12, 1951, addressed 
to Messrs. Bernard Libby and William G. Libby, calling your attention 
to this very problem here under discussion at or about that time? 

548 MR. AMMERMAN: Object to that, if Your Honor please, unless 
— Well, I withdraw my objection at this moment. I think he is right 
so far. 

THE WITNESS: I don't recall ever receiving that letter. 

BY MR. FRIEDMAN: 

Q. Would you say that you did not receive that letter? A. Yes, 

I would say that I didn't. 

Q. You would say that. I show you what has been marked Plain¬ 
tiffs Exhibit No. 27, for identification. I will ask you to read that letter 
and tell us whether you received the original of that letter. A. I don't 
recall receiving this letter. 

Q. You would not deny that you did receive such a letter? A. I 
don't remember ever receiving it or ever hearing about anything about 
the streets until I went to Mr. Ostrow's office. 
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Q. You were at the Tower Building at that time, were you not, 
in June of 1951 ? A. Yes, sir. 

Q. Room 707? A. Yes, sir. 

Q. You have read this exhibit I just showed you, No. 27, for 
identification? A. Yes. 

549 Q. That does not refresh your recollection that you received such 

i 

a letter? A. No. 

Q. Where were you in June of 1951, Mr. Libby, if you remember? 
A. In Washington. 

Q. In Washington. You were going about your regular affairs? 

A. Yes. 

Q. At business and at home and otherwise? A. Yes. 

Q. Your brother, was he also in town at that time? A. Yes. 

i 

****** 

i 

551 Q. The condition you observed was in the spring of 1951, when 
the houses were under roof, and in the fall of 1951, when they were com¬ 
pleted and were selling? A. -1 had been there other times, too. 

i 

Q. When? A. All during that year. I must have been there two 

552 or three or four times. Whenever I drove by, I stopped by. 

Q. Now, you have told us two of those occasions, in the spring 
and in the fell. Did you visit the place between those two dates? A. I 
don't remember exactly when I visited. 

* * * *, JJ|C * 

570 Q. Now, you had a conference with Mr. Tracy and Mr. Korman 
and Mr. Ostrow in the latter part of 1951? A. Yes, sir. 

Q. And weren't you supposed to go with Mr. Tracy to the District 

i 

Building to ascertain these facts and figures with respect to the grading 
problem? A. No, sir; he was supposed to go. 

Q. And you don't know whether he went or not; do you? A. I 
heard that he had gone. 

I 

Q. And you did not go? A. No, I did not go. j 

l 

Q. Why didn't you go, Mr. Libby? A. I wanted to know what 
happened to his dirt. I wanted to know what money he | had spent; where 
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571 were Ms bills; what did it cost Mm to do the job. I mean, he 
showed me what he spent and he said that I owed Mm that kind of money. 
What I wanted to know — a year later, after you have been building, unless 
you show where you spent money to do your job, come up with a figure — 

I wanted to know how much dirt he took out and I wanted to know how much 
of it was his.. 

Q. Were you not interested to find out what the grades were from 
the District Building ? A. Those are not true grades. Grades a year later 
are not true grades. Those grades were the same grades. Mr. Tracy 
got the same grades from the District Building that were on the property 
when he bought the property. The District Building didn't change the 
grades. 

****** 

Mr. Tracy was going to go down and get that information. 

572 Q. I see. And thereafter; did you see Mr. Tracy, to find out if 
he had ascertained those facts and figures ? A. I was concerned with 
finding out how much money he spent. He wouldn't give me any figures; 
and there was no point of discussing it. He wanted me to pay this money, 
and he wouldn't tell me what he had done, except he took away dirt. 

Q. That is what this is all about, Mr. Libby, that he took away 
dirt, and he is asking you to pay for it. A. Tes; but I would like to know 
what happened to his dirt. 

Q. Were you not at all concerned what happened to the grading dirt 
that was there and improperly graded? A. This land wasn't improperly 
graded. This land was graded, and a year later, you don't come back 
and say it is improperly graded. 

****** 

Q. I am asking you again whether you at any time from December 
1949 to theppresent time ever made any measurements whatsoever with 
respect to the grading of the streets and the alleys ? A. Yes, sir. 

Q. How? A. With a ruler at the grade stakes. 

Q. That was before settlement? A. Yes, sir. 


573 
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Q. And you concluded from that that, in your opinion, this proper¬ 
ty was properly graded and always has been properly graded? A. From 
that I concluded that it was properly graded. 

♦ * * * 4 * 

581 Q. I will ask you whether on cross examination^ during further 
testimony you gave before the Auditor, * * * the question was asked 
you; 

♦ * * * 4 * 

i 

582 On page 343: 

"Question: Did you not agree to meet Mr. Tracy at an appointed 
time in the District of Columbia Highway Department for the purpose 
of ascertaining what the grades were, before and after!, how much dirt 
had to be cut away ? ! 

"Answer: I may have. There was a lot — 

"Question: Did you keep that appointment ? 

"Answer: I don't know if there was such an appointment. 

"Question: You now say that you don't know ? 

"Answer: I don't know. There may have been I don’t remember." 
Now, I will ask you, Mr. Libby, do you remember now ? A. No. 

I don't believe there was an appointment. 

Q. This is your present recollection ? A. My present recollection. 

i 

Q. That you did not make any appointment with Mr. Tracy to go to 
the Engineer's Department of the District of Columbia? A. My best 

i 

recollection is that Mr. Tracy was going to go down there. 

Q. Despite your answer here that I have just read where you said: 

i 

"I don't know. There may have been. I don't remember." A. That is 
right. 

Q. Your recollection now is that you made no such appointment? 

A. I didn't say that. j 

Q. What is your recollection now? A. That my best recollection 
is I doh’t think we had such an appointment. 

i 

♦ * * * * 4c 

| 

Q. Now, Mr. Libby, after Mr. Tracy and Mr. Ostrow had 
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presented this claim to you in 1951, did you make claim against the 

Mercer Construction Company for this same thing? A. I think we did. 
****** 

594 Q. Did you talk with anyone from Mercer Construction Company 
after Mr. Tracy had made known to you his claim, and Mr. Ostrow had 
made known to you his claim? A. I believe we tried to contact them. 

I, personally, didn't speak with any of them. 

Q. You did not ? A. No. 

Q. Did you write them any letters ? A. I believe we xfAy have 
written them a letter. 

Q. Do you have a copy of that letter here? A. No, I don't. 

Q. After this present complaint was filed against you on behalf 
of Trako Builders Corporation, you filed what is known as a third-party 
complaint on behalf of yourself and your brother, or your attorney did, 
against the Mercer Construction Company, asking that they be held 
liable to you in the event of any recovery by Trako Builders against you; 

isn't that so ? A. I think we did that, yes, sir. 

****** 

595 BY MR. AMMERMAN: 

Q. Do you know what became of Mercer ? A. I believe they are 
out of business. 

Q. Did they go into bankruptcy during this case ? A. I believe 
they went into bankruptcy. 

****** 

596 LEONARDS. MELROD 

was called as a witness by and on behalf of the Plaintiff * * * 

DIRECT EXAMINATION 

i 

BY MR. FRIEDMAN: 

Q. Your full name is Leonard S. Melrod? A. Yes, sir. 

Q. You are a practicing attorney in the District of Columbia ? 

A. I am. 

***** 


* 
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Q. You know Mr. Tracy, seated here ? A. Yes, I do. 

Q. Mr. Libby ? A. I don’t know Mr. Libby. ^ have met him, but 
I don't know him. 

Q. I will ask you, Mr. Melrod, whether about in June of 1951, 
you had occasion to confer with Mr. Tracy ? A. Ye$a, I did. 

I 

Q. As a result of that conference, I will ask whether you had . 

i 

occasion to write a letter to the Libby brothers ? A. j I did. 

597 Q. I show you what has been marked Plaintiffs Exhibit No. 27, 
for identification, and ask you to read it. 

4t * ♦ * | ♦ * 

Q. * * * and tell us whether that is a copy of the letter you sent 
to the Libby brothers ? A. Yes, it is. j 

Q. Now, can you tell us what happened to the original of that 
letter ? A. Well, the original was sent to Mr. Libby. I didn't put it in 
the mail box, but I dictated it; in the normal course qf events in my 
office, my secretary, who appears to be, from these initials, Ann Burke, 

I 

would have, in the course of that day, delivered it to the mail box; and 
it would have been delive red, as this undoubtedly was, a carbon copy, to 
Mr. Tracy and Mr. Korman. 

I 

Q. Was it mailed on the date stated on that copy in the usual course 

l 

of business ? A. Yes. 

| 

MR. FRIEDMAN: I offer that in evidence, if Your Honor please. 

598 MR. AMMERMAN: Objection. He hasn't shown he has any 
personal knowledge of the mailing. In the second place, there has been 
no notice d produce on us. Can't offer secondary evidence in the absence 
of a notice to produce. 

THE COURT: Well, I thought he asled you about whether or not 

. 

you had the originaL 

MR. AMMERMAN: He did. I said I didn't have it; and I don't 
have it; and Mr. Libby testified he never got it. 

_ _ _ i 

THE COURT: Then you couldn't produce it. 

MR. AMMERMAN: I couldn’t; but I submit, he can't offer 
secondary evidence unless he first served us with a notice to give us a 
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chance to try and locate it. 

THE COURT: You can’t locate something that has never been re¬ 
ceived. 

MR. AMMERMAN: I agree with that, if Your Honor please. 

THE COURT: Well, he has testified it never was received. 

MR. AMMERMAN: That is so. 

THE COURT: This is evidence that it was mailed. 

MR. AMMERMAN: Only evidence that he signed it and the secre¬ 
tary — 

THE COURT: You are right on that score; but I wasn’t talking 
about that. I was talking about the notice to produce. I don't think 
that has weight in this particular situation. If there is some question now 
about whether or not it was actually deposited in the mail, or not, that 
599 is something you can interrogate Mr. Melrod about. 

MR. AMMERMAN: Yes, sir. 

CROSS EXAMINATION 
BY MR. AMMERMAN: 

Q. Mr. Melrod, I believe you stated that you signed the original? 
A. Yes. 

Q. And isn’t it true that in the regular course of your work, the 
same as with any other attorney, when you sign the original, the girl 
takes it from there, and that is the last you see of it? A. Well, that is 
right. When you say, the last I see of it, I sign the mail in the evening, 
if it is that time, and she takes it, and in the normal course of events 
it is mailed. 

Q. That is the last you see of it when you sign it, and she takes 
it out of your office ? A. Yes. 

MR. AMMERMAN: I submit, if Your Honor please, no proof 
of mailing of this particular letter. Especially in the light of the denial 
of the Defendants. I don't see how you can get that into evidence with 
this testimony. Otherwise, every carbon copy of a letter can come in 
despite the denials and despite any proof that it had gotten into the mail. 
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600 MR. FRIEDMAN: I think under the rules of evidence, we have 
established here is a copy of a letter, the original of which was prepared 

i 

and mailed in the usual course of business. The presumption attaches to 

I 

it, in the absence of the original, we have every right to| proffer and have 
this received in evidence. 

THE COURT: Tes, but the critical point here is proof of mailing. 
MR. FRIEDMAN: I thipk the witness has testified. 

THE COURT: The witness has testified he dictate^ the letter and 
signed it; and in t£e ordinary course of business, his secretary would 
take it and deposit it in the mail. But he doesn't know that that was so. 

Now, his secretary is just like mine or just like yours; could make 
a mistake and not mail it. 

! 

MR. FRIEDMAN: That may be perfectly true, Your Honor; but I 
think the presumption attaches that it was done in the ordinary course of 
business. 

THE COURT: I don't know that the presumption attaches until 
proof of mailing is shown. 

MR. FRIEDMAN: Well, I think if the rule were otherwise, Your 
Honor, I would feel that there would be no method by which copies could 
be introduced in evidence: For this reason, that when the principal who 
I qqj prepared the letter signed the letter and had it mailed in the usual course 
of business under his direction, and there is no showing !to the contrary 

that it was not, that that is the best evidence, and the presumption would 

! 

attach under such circumstances. 

* * * * * 

MR. AMMEKMAN: I submit, if Your Honor please, I have always 
heard that there is a presumption that the addressee has received it after 
proof of mailing. 

THE COURT: You are right about that. 

MR. AMMERMAN: They have to go beyond this stage of the proceed¬ 
ing. I think they have to prove mailing. 

THE COURT: He says he thinks the proof of the general custom 
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carries with it that presumption. I don’t know. I am waiting to see 

what the judicial expression has been on that. 

* * * * * 

602 MR. FRIEDMAN: I would also observe. Your Honor, that Mr. 

Tracy, when he was on the stand, testified that this copy which we are 
now discussing was received by him in the ordinary course of business 
shortly after this letter was posted. 

THE COURT: Well, that wasn't mailed with the original 

MR. FRIEDMAN: No, not with the original. 

* * * * 

REDIRECT EXAMINATION 

BY MR. FRIEDMAN: 

Q. Mr. Melrod, did you send any additional copies of that letter 
that I have just shown you to anybody else ? A. Well, I sent the one 
that appears here — the original, as far as I have testified to, to Mr. 
Bernard Libby and William Libby; and then a carbon copy, of which this 
appears to be the carbon copy, to Mr. Tracy and Mr. Korman. So when 
I dictated it that way, I, apparently, kept the original in my file, carbon 
copy went to Tracy and Korman, and the original to the Libbys. 

Q. You mean you kept a copy in your file? A. Yes, I have a carbon 
copy for my file of this letter. 

Q. Now, will you state whether those carbon copies to Mr. Tracy 
gQg and Mr. Korman were sent in the same manner or treated in the same 
manner as the original that you previously testified to? A. Yes, they 
would have been. 

MR. FRIEDMAN: You may examine. 

THE COURT: I will just have to reserve my ruling on the admissi¬ 
bility of the letter until I have heard more about it. 

* * * * * 

RECROSS EXAMINATION 

BY MR. AMMERMAN. 

Q. You did not bring your office carbon copy down here today, did 
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I 
I 

you, Mr. Melrod? A. No, I did not. I wasn't asked toL This is 1951, 
and those records would be in storage. I can get it if you want it. 

Q. Did you represent Trako Builders at the time you wrote that 

! 

letter? A. At the time I wrote it, yes, I did. 

Q. Tou had no participation in this suit; you neither filed the 
action nor had anything to do with the preparation of it for this trial; did 
you? A. No. 

Q. And you have never prior to today appeared inj any proceeding 

pertaining to this case; is that correct? A. No, I have not. 

* * * * * 

604 MR. FRIEDMAN: Did you get any response to that letter from 

either of the Libby brothers? 

THE WITNESS: Well, I tried to think of that on the way down in 

I 

the cab, as to whether I did or not, and I can't honestly say. My memory 
isn-t clear that I actually discussed this with the Libbys. » has been a 
long time ago, and we have handled many cases; and I can't honestly say 
that I did discuss it with them. I have a vague recollection of talking to 
someone about this. Whether it was Mr. Ammerman or the Libbys, I 

am not sure. I can't positively say. 

* * * * *1 

611 THE COURT: Well, it looks to me like the only lpose thread is my 

ruling on the question of the admissibility of that letter. * * * Do you 
tMnk you can get anything on that if I take a brief recess ? 

MR. FRIEDMAN: I certainly will try, Your Honor. 

I 

THE COURT: Let's see if we can get through with that. I will take 
a fifteen-minute recess. 

(Whereupon a short recess was taken; and Court reconvened without 

612 the presence of the Jury:) 

MR. FRIEDMAN: Your Honor, I have the general! rule stated in 
Corpus Juris; and I have two cases I was able to find in the short period 
of time that I would like to refer to very briefly. 

i 

THE COURT: All right. 



MR. FRIEDMAN: Corpus Juris Secundum as to presumption of 
mailing. They state the rule, ordinarily, to be as follows, at Page 781 
of 31 Corpus Juris Secundum: 

"In order to support a presumption of receipt of mail matter, there 
must be satisfactory proof that it was duly mailed, and there must be 
shown all those things which are necessary to impose on the Government 
officers and employes the duty of transmitting." 

THE COURT: Did you say it must be shown it was duly mailed or 
made? 

MR. FRIEDMAN: Duly mailed. 

"Such proof need not consist of direct and positive testimony to the 
ultimate fact of mailing and proof of the existence of an office practice or 
custom in the mailing of letters, together with the proof that the custom 
was followed in the particular instance may constitute sufficient evidence 
of mailing to support a presumption of due receipt." 

Now, in support of that, there are two cases which I brought. One 

is — and I think this is pretty directly in point — 275 Southwestern 
at Page 169, case of Wichita Valley Railway Company v. Davis. Under 
Head Note 4 — 

THE COURT: In what court? 

MR. FRIEDMAN: Oh, that was a state court, the Court of Civil 
Appeals of Texas, in 1925. 

I will read the first head note: 

"Testimony of plaintiff s attorney that he forwarded letter addressed 
to carrier's agent, notifying him of claim for damage to cattle 'through 
due course of mail,' imports that letter was properly addressed, stamped 
and deposited in the mail." 

Now, under that, in the opinion, itself, this is the language that 
was used: 

"But in this connection appellant asserts that the evidence was in¬ 
sufficient to raise the presumption that the letter was received in due 
course of mail by the addressee, because the witness did not, in terms, 
testify that it was properly addressed, stamped and deposited in the post 
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office* The witness testified he forwarded it through the due course of 
mail. The plain and necessary import of this testimony is that the letter 
was properly addressed and stamped and deposited in the mail." 

Then they cite cases. 

"The only remaining question presented arises upon the contention 

614 that the delay in transportation..." 

That has nothing to do with that point. 

% 

I 

THE COURT: No. Of course, they are talking there about what the 
witness meant when he said it was forwarded in due course. 

MR. FRIEDMAN Yes, sir. 

! 

THE COURTi I don’t think that is as near what we are talking about 
here as what the Corpus Juris statement was. Mr. Melrod didn’t testify 
that in due course it was mailed. He testified that he dictated the letter; 
it was transcribed; he signed it; and he gave it to his secretary; which was 
the usual practice in his office to get matter mailed. 

i 

MR. FRIEDMAN: And I believe he also testified that it was mailed 

! 

in due course of mail — in due course. 

THE COURT: Well, but he said he didn’t know it was put in the mail. 

MR. FRIEDMAN No, he couldn't positively say he physically saw it. 

THE COURT: ..That is what I mean. j 

MR. FRIEDMAN: That is right. 

THE COURT: So it doesn't come within the Texas case. 

i 

MR. FRIEDMAN It is pretty close. I admit, th4 language is not 
precisely that. 

THE COURT: I think we are faced here with a definite, question 

615 as to whether or not, if it was handled according to the office 
practice for mailing, that raises a presumption that it was duly mailed. 

MR. FRIEDMAN: I think so. Your Honor. 

THE COURT: There is no doubt as to what Mr. Melrod testified. 

He has no knowledge of its being mailed. He does have knowledge that he 
dictated it; it was transcribed; that he signed it; and that he gave it to his 
secretary; which was the usual course in the office for getting matter mailed. 
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MR. FRIEDMAN: Yes, sir, that is correct. Now, the other case 
that I got from that Corpus Juris Secundum footnote is Livingstone v. 
Becker, at 40 Fed. 2nd, 673, at Page 674. 

This was an Internal Revenue matter, and the question arose as to 
whether or not the notice was sent out in the usual course of mail, when 
all they found was a copy of the notice in the Collector's file, without any 
other testimony; and they attempted, apparently, to prove, by simply 
producing the copy, that the letter had been mailed in the usual course 
of mail; which is a different situation. 

THE COURT: Yes. 

MR. FRIEDMAN: But I think the language is pertinent. 

THE COURT: What Court was that? 

MR. FRIEDMAN: That was the District Court for the Eastern 
616 District of Missouri, District Judge Ferris. 

Under the Head Notes 5 and 6, this language is used in the opinion: 

i 

"It will be presumed that delivery to the addressee took place when 
a letter addressed to him was properly stamped and deposited in the post 
office, certainly absent countervailing evidence. Indeed, such deposit in 
the mail may prima facie be presumed if there is no direct evidence of 
such mailing, if the facts disclose handling the matter in the usual and 
ordinary course of business." 

And I think that is our case lye re. The language goes on further: 

t 

"But there is hqre no evidence, I repeat, of the fact of such deposit, 
either directly or from inferences arising from the customary course of 
business. All there is is that a carbon copy of the letter to Ventra was 
found among the files of the Collector. There is no evidence of mailing, 
either directly or according to the custom of the office." 

While the facts aren't precisely the same, I think that language is 
quite appropriate to the circumstances here. 

THE COURT: Have you got anything, Mr. Ammerman? 

MR. AMMERMAN: Yes, if Your Honor please. Of course, the 
last expression he read there, whatever case that was, 40 Fed. 2nd, 673, 
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he said the letter was handled in the usual and regular course of business. 

617 Now, if Miss Burke, Mr. Melrod's secretary, took the stand and 
said she had no independent recollection of mailing it, but normally she 
takes the mail after he signs it, folds it, puts it in the! envelope, and 
stamps it, and mails it, then I think the presumption would attach that it 
was mailed. 

I 

THE COURT: Don't you think Mr. Melrod could testify as to what 
the practice in his office was Just as much as she could, if she had no 
independent knowledge of the matter? 

MR. AMMERMAN: I don't think so, under the decisions, if Your 
Honor please. We have from time immemorial in the pistrict, as I 
recall * * * never admitted a carbon unless they proved the party had 
taken the letter, put the stamps on it, put it in the mail chute. Usually 

the secretary comes down and says she did it, or sometimes the party, 

! 

himself, says: I mailed it myself. 

Now here in Corpus Juris, not Corpus Juris Secundum, I find the 
same expression, except that they annotate a little more fully with cases 

I 

and break it down a little more in detail, such as this: 

"Nature of Presumption." This is 22 Corpus Juxfis, Evidence, 

i 

Section 36: 

"Mailing and delivery of mail matter. General rule and reason 

i 

I 

therefore. 

618 "When a letter or other mail matter is properly addressed and 
mailed with postage prepaid, there is a rebuttable presumption of fact 
that it was received by the addressee as soon as it could have been trans¬ 
mitted to him in the ordinary course of the mails." 

Now they cite Section 40, which is the section Mr; Friedman read, 

i 

except it is extended here by additional language. They say, in Section 40: 
"Mailing. 

"1. In General, hi order to support a presumption of receipt of a 

letter, there must be satisfactory proof that it was duly mailed. Although 

% 

such proof need not consist of direct and positive testimony to the ultimate 
fact of mailing." 
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They define, then, "duly mailed." 

"A letter deposited in a post office, a Government street letter box, 
a mail box on a rural delivery route, or in mail slot shown to be connected 
with a Government letter box or delivered to an official letter carrier while 
on official route or to a United States mail agent while on duty oq a mail 
train is duly mailed." 

Then they go into a question of postmarks. 

I submit, if Tour Honor please — and that is copiously annotated ~ 

619 THE COURT: How else could you have actual proof of mailing 
unless you showed the delivery to one of those agents? 

MR. AMMERMAN: You have to show that. 

THE COURT: They say, if it is done according to the usual practice 
of the business. 

MR. AMMERMAN: Yes, but then you would have to have a witness 
who had charge of mailing the particular letter and said, in the regular 
course of business, I folded the letters, sealed them, put stamps on them, 
and mailed them in the mail slot. 

She doesn't have to remember this particular letter, having handled 
it, to the exclusion of all other mail. 

THE COURT: I think Melrod is just as competent to testify as to 
the office practice as his secretary would be. 

MR. AMMERMAN:-' Except he doesn't know it. He is not the witness 
who handles the mail. 

THE COURT: That is right; and he has no independent knowledge of 
the letter being mailed. But he does have knowledge of what the practice is. 

MR. AMMERMAN: I don't think so. Your Honor. I was just trying 
to think, when this whole question arose — not too long ago, I was writing 
to a man in Florida, wondering why he hadn't answered a previous letter 

620 

of mine; and in going to the Hie, my previous original letter was sitting 
in the Hie. I know if I hadn’t looked at the file and any question came up, 

I would have sworn as hard as anybody else that it was done in the regular 
course of business. 
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THE COURT: I don't think it is conclusive evidence; and I am 
worried about a little something else. Ordinarily, that is the way you 

i 

prove the presumed receipt of mail. But that, I am not right sure, has 
effectiveness where there is a flat, positive denial of its receipt. 

MR. AMMERMAN: You have that. 

i 

THE COURT: Yes, you have got that. So I don't exactly know where 
the presumption gets us. Unless it does this: Unless it goes so far as to 

show that such a letter was written and sent. But in the face of the denial 

* 

of its receipt, I am not right sure that it carries with it any probative 
force of its receipt. 

. 

MR. AMMERMAN: The usual situation, I submit, if Your Honor 

I 

please, is, if the Plaintiff were trying to establish the mailing of a letter 
in the first instance — I don't even believe he can go this far — but let's 
say he went as far as to have Mr. Melrod say, in the regular course of 
business that would have ended up in the mail box, the presumption has 

I 

been created, and the Defendant takes the stand and flatly rebuts the 

i 

receipt of it, it goes out and the Jury shouldn't have it. j 
THE COURT: That is what I am worried about. 

MR. AMMERMAN: Here we have the denial before the Plaintiff 
ever took the stand. 

THE COURT: I don't think it makes a particle of difference when the 
denial comes. 

MR. AMMERMAN: I think it has been rebutted as a matter of law, 
and if it has, the Jury shouldn't get it. 

THE COURT: That is what bothers me, in the face of evidence to 
the contrary as to its receipt, if the presumption has any probative force. 
Usually these presumptions are called upon where there is no evidence 
one way or the other. For instance, in the mailing of notice by publication 
or in instances where the adverse party gets on the stand and says: I 
haven't got that letter. I just haven't got it. And then you can prove by 
secondary evidence what it was. 

But here there is a fiat denial that it was received. What presumption 
can override that, I am not right sure. 
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MR. AMMERMAN: I submit a presumption is just a machine which 
once it is established, it moves and has no probative force. When you kill 
it, that ends it in the case. The Jury can't take it. 

THE COURT: It is just like it is presumed, for instance, that the 
owner of an automobile gives his consent to the driver of it to operate it. 

But that is a rebuttable presumption; and if the man gets on the stand and 
says positively, no, I didn't, why, that kills the presumption. 

MR. AMMERMAN: That is my position, too. 

MR. FRIEDMAN: May I make this observation. Your Honor? In the 
first place, my recollection of the testimony of Mr. Libby, when I asked 
him specifically about that letter, was that he didn't remember getting it. 
This is amplified also in the testimony before the Auditor to the same effect. 

I asked him specifically: Can you deny that you did receive that 
letter? He said: I don't remember. 

THE COURT: According to my best recollection, I did not, is what 
I thought he said. 

MR. FRIEDMAN: Your Honor may be right; but my recollection is 
he said: I don't know. I don't remember. Because it is supported by his 
same testimony before the Auditor. 

MR. AMMERMAN: That is not in evidence. 

THE COURT: Frequently, throughout the testimony he gave, he made 
the statement; I don't think so; or, my best recollection is, no; or some¬ 
thing of that kind. That might go to the positiveness or the force of it. 

MR. FRIEDMAN: Well, with respect to the presumption, Your 
Honor. 

THE COURT: Yes. 

623 MR. FRIEDMAN: Corpus Juris Secundum, Volume 31, under Section 
136(e), under the heading: 

"Rebuttal of Presumption” it says as follows: 

THE COURT: Let's hear what that says. 

MR. FRIEDMAN: ’’Presumption of receipt of mail matter may be 

i 

rebutted. According to most authorities, evidence of non-receipt creates 
an issue of fact. The presumption of due receipt of a letter or other mail 
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may be rebutted by evidence that it was not, in fact, delivered or received, 
or was not received in the ordinary course of the mails, or by evidence 

i 

tending to show that the letter was never mailed. The inference of delivery 

i 

to the addressee in person may be destroyed by a contrary inference 
arising from a course of business routine in the addressee's office whereby 
letters are diverted from him in the hands of an employe. tf 

Then it goes on to say in the concluding paragraph of this subsection: 
"Testimony of the addressee that the letter was not received should 
be regarded with caution and his failure to recollect whether or not the 
letter was received or his impression that it was not received or the fact 
that he had no record of the receipt of the letter or that the letter was not 
found on file, or was not found among his papers after his death is usually 
deemed insufficient to overcome the presumption of receipt. The pre- 


* sumption is not overcome by testimony of some of the officers of the 
corporation or firm that they did not receive the letter where it is not also 
shown that no one else in authority received it." 

So that that presumption is a very strong one, especially in the light 
of the kind of testimony that Mr. Libby gave, in response to the questions 
on that score. 

So I submit that at the very most, this is a factual matter that the 
Jury must pass on. 

THE COURT: You may be right. Let me see this letter we are talking 
about. I am curious to know what he did say. 

MR. FRIEDMAN: I might also remind the Court that you will recall 
the testimony of Mr. Melrod and Mr. Tracy was that an additional copy was 

i 

sent to Mr. Tracy and Mr. Korman. Mr. Tracy testified that he received 
his copy in the usual course of mail. j 

THE COURT: Yes, I remember that. Of course,| this letter could 
have been received by Mr. William G. Libby. j 

MR. FRIEDMAN: It is possible. j 

THE COURT: It was addressed to him, too. 

MR. FRIEDMAN: Sure. There has been no testimony by him. 


i 
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THE COURT: No. It is a little strange, though, isn’t it, that 
following such a letter as this, there should be other letters in which 
there was absolutely no mention made of the streets and alleys. 

625 MR. FRIEDMAN: I don’t recall that that is the situation. 

THE COURT: Mr. Ostrow’s letter didn’t. 

MR. FRIEDMAN: Oh, yes, it did. 

THE COURT: Streets and alleys? 

MR. AMMERMAN: There were two letters of the Plaintiff after that 
which said nothing about it. 

THE COURT: No. 

MR. FRIEDMAN: The date of that letter is what. Tour Honor? 

THE COURT: June 12, 1951. 

MR. OSTROW: My letters were subsequent to that date, Tour Honor. 

THE COURT: That is what I am saying; and you didn’t talk about 
streets and alleys. 

MR. OSTROW: I think I referred to the conferences and the contract 
where it provided for the grading. 

MR. FRIEDMAN: In Mr. Ostrow's letter, Plaintiff’s No. 13, dated 
November 16, *51 to Libby Brothers: 

"Gentlemen: 

"Trako Builders, Lie. have referred to my attention the matter of 
your failure to properly grade the streets and alleys. •." 

MR. AMMERMAN: Look at the two subsequent letters by the 
Plaintiff. Subsequent to that date, the Plaintiff wrote two more letters 

626 to Libby Brothers, saying nothing about streets and alleys. 

MR. OSTROW: That was in regard to the conferences, and my name 
appears in those letters, if Tour Honor please. 

THE COURT: Tes. I had forgotten that your letter said streets and 
alleys. 

Well, I think I will let it go in and let the Jury decide the question of 

whether it was received or not. 

♦ * * * * 


I 
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628 MR. AMMERMAN: I also want, if Your Honor please * * * to 
make a motion, now that all the evidence is closed. Does Your Honor 
want to hear it now? 

i 

THE COURT: If I am going to hear it at all, I would just as well 
hear it now, I guess. What is your motion? 

MR. AMMERMAN: My motion is for a finding in favor of the 
Defendants on the ground that in the present posture of the case, the 
Witness Tracy having testified, and having been argued to Yqur Honor at 
the bench that the theory of the case is that Mr. Bernard Libby had told 
Mr. Tracy that the area was on grade, the lots were on grade, in accordance 
with the District grade, Mr. Tracy relied upon that and settled, and then 

later found that they weren't on grade, and claims damage. 

■ * 

THE COURT: That has been denied. How do you expect me to 
decide that question of fact? 

MR. AMMERMAN: I think since then, if Your Honor please, testi¬ 
mony has been heard, and it is uncontradicted, that he went out there just 
before settlement and saw the grades in the area, and, Nevertheless, 
settled. | 

Now, I have three very important cases. Grazziana v. Arendel in 

i 

our Court of Appeals, Shapiro v. Goldberg in the Supreme Court of the 

United States, and the DeSilva case in the Supreme Court of the United 

- 

States, which say: That where a person undertakes to look over the site, 

I 

himself, it cannot be later on claimed that he relied upon a representation 
made. Once he had undertaken the inspection himself, he is bound by'what 
was there. 

* 

In other words, the means and knowledge were at| hand and he could 
have determined it. Having undertaken to make the inspection, he can’t 
later say he relied upon a party making representations and was conse- 
quantiy damaged. | 

It is a very strong line of authority; and I think it fits this case on all 
four's. I don't see how they can escape it. That is the law. I would like 

i 

to quote from the Grazziana v. Arendel case. 

MR. FRIEDMAN: Give us the citation, please, j 
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MIL AMMEKMAN: 55 Appeals, D. C., Page 21; and two Supreme 

Court cases. Southern Development v. DeSilva, 125 U. S. 247, and Shapiro 

/ 

v. Goldberg, 192 U. S. 322. 

Li that case, if Your Honor please, the facts as pertinent to the point 
under inquiry at the present time were these: 

The plaintiff, who bought the particular house, said that when he was 
shown the house, the agent of the defendant said to him that — he went up 
to the first floor; saw the first floor of the house; sawthe second floor; and 
then the agent said to him that the third floor contained so many rooms, 

630 five rooms and a bath. 

He said he relied upon that statement; bought the house; and later 
on found that it didn't contain five rooms and a bath. There were two 
rooms, three rooms, something like that; and he sought to get out of it. 

The testimony showed that nobody prevented the plaintiff from going 
up there and looking around and making an inspection of the premises 
themselves. Nobody restrained him; nobody stopped him. 

And in connection with that, our Court of Appeals said as follows: 

"At the close of the testimony, of which the following is all that is 
necessary for consideration, both parties moved for a directed verdict. 
After hearing arguments on the same, the Court took a recess until the 
following day, at which time the trial judge stated that he would direct a 
verdict for the defendant as to the $300, and submit to the jury the question 
of the plaintiffs right to recover the $1200. 

"As there had been no evidence on the part of the Plaintiff as to the 
number of rooms on the third floor and the defendant's uncontradicted 
evidence tended to show that there were, in fact, five rooms and a bath 
on that floor, the material question was as to whether, under the evidence, 

631 there was any misrepresentation as to the number of rooms on the 
second floor. And as to that, the plaintiff having undertaken to inspect the 
same, and not having been prevented by defendant or his agent from making 
a full inspection thereof, was bound to be governed by such inspection and 
could not be heard to say that he relied upon the representations of the 
defendant's agent as to the number of rooms on the second floor." 


■ 
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Our Court of Appeals affirmed the decision. 

THE COURT: I just don’t think that is apposite to this case. The 
evidence, as I recall the situation, is that Mr. Libby says this grading 

i 

was to be done; it was to be cut to grade. That was the obligation of the 
people he bought the property from to do it. And it was likewise his 
obligation to do it to the people he sold it to, under the terms of their 
contract. 

He says it was cut to grade. It was cut to grade according to pegs 
that were set there. So his inspection disclosed that it was cut to grade; 
and Mr. Tracy's inspection would have disclosed the same thing. 

MR. AMMERMAN: Except Mr. Tracy said: He told me that and 
I relied on it. 

THE COURT: It seems to me that it wasn't a question of his 
reliance necessarily on Mr. Libby, but he could see the pegs, too. 

632 MR. AMMERMAN: Yes. 

THE COURT: And it is a very different thing from walking up to the 
third floor and counting the rooms. They both had a right to assume, I 

i 

think, that it was cut to grade. And so I dorft see how that can be any bar 
to his claim, if it wasn't cut to grade. His inspection Wouldn't have dis¬ 
closed it. 

Oh, no, I am not going to give judgment for the Defendants on that 

ground. * * * Mr. Libby maybe ought to prevail, but he ought to do it 

as a matter of fact, not as a matter of law. j 

* * ♦ # * 

THE COURT: * * * That motion is denied. 

633 * * * * i 

I 

(Whereupon the Jurors resumed their places in the Jury Box.) 

THE COURT: I have just made a ruling that admits in evidence a 

■ 

letter which was said by one of the witnesses to have been mailed. That 
is, according to his office routine, it was mailed. He gave it to his 
secretary to mail, which was the usual course of doing it. 

It is the letter which Mr. Libby said he didn't get. 

i 



So I am going to let it in, and it will be for the Jury to decide 

634 whether he got it or he didn’t get it. 

(Whereupon Plaintiffs Exhibit No. 27 was received in 
evidence.) 

MR. FRIEDMAN: May I read it. Your Honor? 

THE COURT: Yes. 

MR. FRIEDMAN: Plaintiffs Exhibit No. 27. On the stationery, 

"Law Offices Lubar, O'Keefe, Friedlander & Melrod, Woodward Building, 

Fifteenth & H Streets, Northwest, Washington 5, D. C. 

"June 12, 1951 

"Messrs. Bernard Libby 
and William G. Libby 
707 Tower Building 
Washington, D. C. 

"Dear Sirs: 

"This office represents Trako Builders, Lie. who purchased from 
you certain lots located at 46th Place and H Street, S. E. under contract 
dated May 2, 1950. Under the terms of your contract, you were required 
to cut the streets and alley to grade. I understand that Mr. Tracy and Mr. 
Korman have requested, on numerous occasions, that this work be per¬ 
formed by you, under your contract, and to date, it has not been ac¬ 
complished. 

"You are, accordingly, notified that formal request is being made 

upon you to see that this work is done under the terms of your contract 

635 

within five days. If not done within that time, we shall have the work 
done by our own contractor and charge you for this amount. 

"I would certainly appreciate your living up to your contract so that 
it is not necessary for Trako Builders to go to this additional expense, 
when the contract clearly calls for performance on your part. 

"Awaiting your prompt reply, I am 

"Very truly yours, 

Leonards. Melrod" 

TEDS COURT: Now that, as the Court understands it, concludes the 
evidence in the case. 
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637 (The following proceedings were held oat of the presence of the 

i 

Jury:) 

* * * * 4 

660 MR. AMMERMAN: I wonder if Your Honor would take up my No. 3 
first, because it ties in with that Auditor situation. 

THE COURT: I think that, too, is covered by what I just said. I 
don’t see any need to charge them in this form. 

MR. FRIEDMAN: You mean 3, Your Honor? j 
THE COURT: Yes, Defendants' 3. 

MR. AMMERMAN: Well, would Your Honor charge the Jury or 
identify to the Jury who the Auditor is? I don't know that they have a 
clear conception of what the Auditor's function is. 

THE COURT: I don't think it makes any difference who the Auditor 

is. He is functioning here as a master; and I think I will just tell them just 

* 

what I said. 

* * * * * 

672 COURT’S CHARGE TO JURY 

I 

THE COURT: Now members of the Jury, I am satisfied that you 
understand, from what has been said in the course of this trial, the nature 
of this case. 

♦ * * * * 

673 Now, there has been given in evidence in this case certain findings 
made by the Auditor, to which this case was referred for the taking of 
testimony and the making of recommendations and findings. 

Now, those findings of the Auditor are evidence in this case and 
should be considered by you. They should be given such weight as you 
think they should have. But you have heard, as the law provides you shall 
hear, all of the evidence in the case, including that which was heard by 
the Auditor and possibly other evidence; and so it is. your responsibility 
now to make your own findings and conclusions reflected in your verdict. 

As I say, you should give such weight as you think jit should have 
in helping you to reach your findings, the evidence as to what the finding s 
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of the Auditor were. It is not binding or conclusive on you. It should be 
considered by you and should be given such weight as you think, in the 

light of all of the evidence you have heard, such findings should have. 

♦ * * * * 
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You are the sole judges of the credibility of the witnesses. That 
means you are the ones to determine to what extent you believe the 
testimony of witnesses which has been given to you, and to what extent 
you do not believe such testimony to be true and accurate. 

Now, in weighing the credibility of a witness, there are certain 
principles or rules, guides, if you wish to call them that, which are not 
infallible, and you do not have to use them or follow them; but which, out 
of long, long years of experience, the law has recognized to be reliable 
ones; and, therefore, you may use them to such extent and such extent 
only as you believe they are helpful to you in arriving at the truth. 

For instance, in weighing the testimony of any witness, you may 
consider the interest, if any, such witness has inthe outcome of the trial; 
and you may consider and determine whether such interest, if any, has or 
has not colored or affected the testimony ott such witness. 

You may consider the reasonableness or unreasonableness, the 
probability or improbability of a witness' testimony, in helping you to 
determine whether to accept it as true and accurate or not. 

You may consider the opportunity of a witness to have observed and 
to know the matters concerning which that witness has testified. You may 
consider the capacity and ability of a witness to have accurately observed 
and know the matters concerning which the witness has testified. You may 
consider the capacity and ability of a witness to have accurately recollected 
and related what the witness did observe and note. 

You may consider the appearance and demeanor of a witness on the 
stand; which is simply another and a little fancier way of saying what all 
of us do in everyday life, and that is, you may consider whether a person 
testifying looks and acts as if that person is fully, accurately, truthfully 
and candidly relating to you what that person knows to be so, or the contrary. 
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If you believe it has been shown that any witness is biased or 
prejudiced, either for or against either party to this cause, you may 
consider and determine whether such bias or prejudice, if any, has or 
has not colored or affected the testimony of such witness. If you believe 
it has been shown that any witness has testified falsely concerning any 
material fact in the case, as to which the witness could not reasonably 

i 

have been honestly mistaken, you have the right to reject and discard 
entirely all that that witness has testified to, on the principle that one 
who testifies falsely concerning one material fact, may be testifying 

i 

falsely as to others, or all material facts; or, in any event, such a 
witness is not sufficiently reliable to compel a jury to base its judgment 
on the testimony of that sort of a witness. 

Now, while you have the right to do what I have just said, you are 
not required to do it. You may, if, in your good, souiid judgment and 
discretion, in the interest of truth you think you should, accept as true 
part of what a witness has testified to, if you believe it to be true, even 
though you do reject as false other parts of the testimqny of that witness. 

Which illustrates the wide latitude which the law leaves to your 
good, sound judgment and discretion as to what weight you will give to 
the testimony of such a witness. 

683 MR. AMMERMAN: Are we at the point now where we want to take 

any exceptions to any part of Your Honor's charge, you should make it 
here? 

THE COURT: You are at the point where, if you wish to ask me 
to give any instruction that I haven't already passed on, you should do it. 

I think you have saved your point with respect to any instructions you have 
asked me to give. 

MR. AMMERMAN: I think at this time, under the rules, as I 
understand it, in a couple of cases laid down, I should ask Your Honor 

I 

to charge all of the prayers which you have denied. 

THE COURT: All right. I will understand you are asking and my 
adhering to the ruling I have made. 
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MR. AMMERMAN: * * * Also, I want to note my objection to the 
charge on interest. I save that for the record. 

684 THE COURT: Yes, I think you are fully protected on everything I 

have already ruled on. 
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(i) 


No. 13,503 


APPELLEES COUNTER-STATEMEN^ 1 
OF QUESTIONS PRESENTED 


1. Was the Court below correct in holding tha^ a collateral provi¬ 
sion of a contract requiring the vendor to grade property did not become 

merged into the deed of conveyance so as to bar a recovery of damages 

i 

for breach of that provision, when, although vendor Represented that the 
grading had been done as a result of which the purchaser settled, the fail- 
ure to grade in accordance with District requirement was discovered 
after conveyance, and compliance by vendor with District requirements, 
by express provision of the contract, survived the dded? 

I 

2. Was the Court below correct in receiving a£ evidence a copy 
of a letter about which only one of two addressees (appellants) testified 
in a vague and evasive manner as to its possible non-receipt, when the 
maker of the letter, an attorney, testified as to the usual and customary 
office practice of mailing, and that he had some recollection of having 
discussed its contents with addressees or their counsel, a carbon copy 

i 

of the letter having been handled in the same manner was actually de¬ 
livered to appellee, the letter being merely cumulative, and the question 
of its receipt was left for the jury to determine? 

3. Was the Court below correct in charging the jury respecting 
the findings of the auditor or master as evidence of the matters found 
and which were read to the jury with the admonition that the findings were 
evidence and should be considered with the other evidence in the case, 

j 

giving those findings such weight as the jury thought they should have, 
without the same being binding or conclusive? 


(ii) 

INDEX 


Page 


COUNTER-STATEMENT OF CASE. 1 

SUMMARY OF ARGUMENT . 6 

ARGUMENT: 

Preliminary Statement. 7 


I. Whether a breach of contract occurred was a factual issue 
properly submitted to and determined by the jury. The 
appellants were required to grade the streets, alleys and 
lots, and this contract provision was collateral to. not 

merged into, but survived the delivery of the deed. 8 


n. The delivery to or receipt by appellants of the "Melrod 
letter" was properly a factual question to be determined 
by the jury for whatever probative value it had, and was 
merely cumulative of much other testimony bearing on 

the issues involved. 14 

III. The charge to the jury relative to the auditor's findings was 
proper and in accordance with Federal Rules and legal prece¬ 
dent . 15 

CONCLUSION. 16 
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COUNTER-STATEMENT OF CASE 

On May 2, 1950 appellee (Plaintiff below) entered into a written 
contract to purchase of the appellants* (Defendants below) 36 unimproved 
lots in the District of Columbia for a stipulated price and under certain 

i 

terms and conditions (Pi's Ex. No. 1, JA 95-96). Oh the face of this 
contract and in the blank wherein the time is usually stipulated within 
which settlement is to take place, the word ,f Within" {was stricken and 

the words "As soon as grading is finished" were inserted so that it reads: 

i 

" As soon as grading is finished from the d^te of ac¬ 
ceptance hereof by the owner or as soon thereafter 
as a report on the title can be secured if promptly 
ordered, the seller and purchaser are required and 


2 


agree to make full settlement in accordance with 
the terms hereof 

Also contained in the contract is the usual provision found in most 
real estate contracts in this jurisdiction (JA 95): 

"All notices of violations of Municipal orders or 
requirements noted or issued by any Department of 
the District of Columbia, or prosecutions in any of 
the courts of the District of Columbia on account 
thereof against or affecting the property at the date 
of the settlement of this contract shall be complied 
with by the seller and the property conveyed free 
thereof. This provision shall survive the delivery 
of the deed hereunder ..." 


The back of the contract contains additional typewritten provisions, 
as follows (JA 96): 

"Additional Terms And Conditions Which Are A Part 
Of The Contract On The Reverse Side Hereof. 


1 . 

2 . 

3. 

4. 

5. 

6 . 


This contract involves the purchase of 36 
semi-detached lots. 

Included in sale re plans, permits and all 
fees for processing in F. H.A. to the above 
date. 

Streets and alleys to be cut to grade and lots 



Title to be searched through the District Title 
Co. 

Plans and lot dimensions herein included shall 
be acceptable by F. H. A. and District authori¬ 
ties. 

All bids for sub-contract work on the above 
project to be given to the purchaser." 
(Underscoring supplied) 


During the period between the date of the above contract, May 2, 
1950, and the settlement thereunder, May 29, 1950, the land was in pro¬ 
cess of being graded. Before settlement, however, the grading equip¬ 
ment had been removed, no further grading was being done, and the 
ground had the appearance of having been graded. Shortly before settle¬ 
ment appellants called Tracy (an officer of appellee) to advise that the 



grading had been completed and requesting settlement under the contract. 
Relying upon appellants' representations, appellee settled, paid the pur¬ 
chase price for the land on May 29, 1950, and received a deed thereto 
(JA 16, 19-21, 39). j 

Despite the position taken by appellants' counsel, Mr. Libby, one 
of appellants, testified that while he and his brother j spent $42,000 for 
54 lots with the same grading provisions as contained in the Trako con¬ 
tract and sold 36 of these lots to appellee for $41, 500, appellants did not 

I 

expect appellee to take any more precautions than did the Libbys; and 

I 

this consisted of going out to the site and "seeing hoy they were doing 
it, Tt but not checking with District officials or with ap engineer to as¬ 
certain whether the grading had been done properly (JA 66-67). 

I 

The permit fixing the grading to be done to this land was issued 
by the District of Columbia in October 1949 (JA 35), according to a map 
prepared by the D. C. Engineering Department showing the approved 
grades and lines, distances from building line to curb line, width of 
sidewalk, tree space, and finished grades (JA 31); appellees admit that 
the District officials issued the requirements as to grading in order to 
permit the grading to be done (JA 63); and appellees relied on Mercer 
Construction Company to do this grading properly, put they did not check 
with the District officials to ascertain whether it was being done properly 
(JA 65). It was ascertained in May, 1951 that this grading was not done 
in accordance with the requirements of the District of Columbia; although 
the Mercer Building Corporation (from whom appellants had acquired 
the property, (JA 53)) requested a change in grade wiiich was approved 
in June, 1950, after appellee had settled for the land (JA 31-32}. 

In August, 1950, appellee proceeded with necessary preliminary 
work to prepare for actual construction, and discovered that an alley 
had not been cut, although the other alleys and streets gave the appear¬ 
ance of having been cut. Repeated calls to appellants resulted in promises 
to correct this situation, but they never performed (JA 21-22). During 


the course of construction and when the houses were under roof, the 
customary time arrived to ask the District for curb grades so that the 
curbs, gutters, sidewalks and streets could be installed at the proper 
locations and heights; and, when the District Highway Department offi¬ 
cials came out to the site, it was discovered that the lots, streets and 
alleys were not graded in accordance with the requirements issued 
by the District of Columbia (JA 25-26, 28-30, 31-38). While appellants 
made numerous promises to correct the grading, they did not do so 
(JA 44-45). After appellee made claim against appellants, the latter 
in turn made claim against Mercer Construction Company for the same 
claim, and joined Mercer as a third party defendant in these proceedings. 
However, Mercer Construction Company went into bankruptcy (JA 71- 
72). 

Asa consequence, appellee was required to and did spend substan¬ 
tial sums of money grading the streets and sidewalks, and appellee was 

V 

delayed in its construction project while endeavoring to adjust the sites 
to the proper grading. All of its claimed damages were in excess of the 
amount awarded by the jury. [Since appellants raise no question as to 
the amount of the verdict, no attempt is made here to discuss the elements 
of damages forming the basis of the verdict and judgment. ] 

The proceedings before the Auditor have been outlined by appellants 
in their Statement of the Case (Pp. 4-5 of Appellants' Brief). 

Appellants have devoted much space to a discussion of the facts 
concerning the so-called "Melrod letter," written on June 12, 1951 to 
both appellants. It should be noted that only one of appellants testified, 
although both were present during most, if not all, of the trial. Bernard 
Libby stated that he did not recall receiving Melrod's letter. When asked 
if he would deny receiving the letter, he responded that "I don't remem¬ 
ber ever receiving it or ever hearing anything about the streets until I 
went to Mr. Ostrow's office" (JA 68). Curiously enough, appellee re¬ 
ceived a carbon copy of this letter at or about the same time in the regu¬ 
lar course of mail (JA 73,76). 
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I 

Mr. Melrod, an attorney representing appellep at the time, 
testified that the original of the letter addressed to appellants was sent 
to them, and mailed in the normal, customary course of events and 
business by his secretary on the date shown on the letter (June 12, 

1951), and a carbon copy was mailed to Mr. Tracy and Mr. Korman; 
and that he had a vague recollection of talking to either appellants or 
Mr. Ammerman (their counsel) in response to this letter, he was not 
sure; he could not positively say (JA 72-74, 76-77). j 

The only significance of this letter lies in the fact that Mr. Libby 

i 

had testified that the first time he heard of any street grading problem 
was in November, 1951 (JA 67-68), whereas this letter is dated June 

i 

12, 1951 and made demand upon appellants to perforin the work required 
under the terms of their contract with Trako, namely, to cut the streets 
and alleys to grade. However, Mr. Melrod T s letter Was merely cumula¬ 
tive of much other evidence. For example, a District official checked 
the grades in the lots comprising this sub-division in May, 1951 and 
found that the grading had not been done in accordance with District 
requirements (JA 32, 46). Mr. Tracy notified appellants that the 
streets, the roads were not on grade in May or June of 1951; and he had 
a discussion with Bernard Libby whose attitude was "that he didn't want 
to be bothered"; the fact that the streets and alleys were excessive in 
height was not his (Libby's) problem (JA 39-40, 46). Although cog¬ 
nizant of the appellee's complaint of the failure of appellants to grade 
the alley, Bernard Libby testified that he did nothing to correct this 
grade between July, 1950 and January, 1951; that he visited the site 
two or three times after January, 1951 (JA 65-66); that the conditions he 
observed were in the spring of 1951 when the houses were under roof, 
in the foil of 1951, and other times, two, three or four times, all dur¬ 
ing that year (JA 69). Indeed, standing alone, Mr. Libby's testimony 
well might be said to be sufficiently contradictory scp as to have been 
discredited in the minds of the jurors (JA 53-73). 
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SUMMARY OF ARGUMENT 

1. The court below was clearly correct in holding that there was 
no merger of the contract into the deed of conveyance, and that the de¬ 
termination of whether there was a breach of a collateral provision of 
the contract was a question for the jury to determine in the light of all 
the evidence. Appellants agreed to grade the property being sold to 
appellee; they represented that the grading had been done, and appellee 
was induced to settle. During construction by appellee, it was discovered 
that the grading had not been done in accordance with the District's or¬ 
ders and requirements issued in connection with a grading permit to 
appellants or their predecessor. Moreover, the contract obligated ap¬ 
pellants to comply with District of Columbia orders affecting the prop¬ 
erty, and that provision expressly survived the deed. The expenses and 
losses sustained by appellee was the measure of damages clearly estab¬ 
lished in the lower court upon which the verdict and judgment were based. 

2. The court below was clearly correct in admitting a copy of a 
letter as evidence when it was shown (a) the appellant addressee was 
vague and indefinite about having seen it, (b) the letter had been dic¬ 
tated, transcribed, and signed by the maker, an attorney, it had been 
handled and mailed by his secretary in the usual and customary manner 
of his office, (c) a carbon copy of the letter, handled in the same fashion, 
had been received by appellee, (d) the writer of the letter had a recol¬ 
lection of having discussed the subject matter of the letter with the ad¬ 
dressees or their counsel, (e) the letter was merely cumulative of much 
other testimony concerning the contents thereof, including evidence 
tending to cast doubt on the credibility of the one appellant who testi¬ 
fied in the lower court, (f) the other appellant who was present during 
the trial did not take the stand to deny receiving this letter, (g) the 

question of the receipt of the letter was left for the jury to determine, 

«» 

and (h) no error has been demonstrated by its admission. 

3. The court below was clearly correct in its charge to the jury 
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regarding the auditors findings. These findings were offered by ap- 
pellants and admitted ”as evidence of the matters found and .... (were) 
read to the jury ....” in accordance with rule 53 (e) (3) of the Federal 
Rules of Civil Procedure. The auditor in this case was the "master” 
provided for in Rule 53. No sound reason in logic br law requires the 
lower court to inform the jury of the nature of the office or duties of 
the auditor or master, whose findings are to be treated as any other 
piece of evidence — no more, no less. 

i 

i 

ARGUMENT 

| 

Introductory Statement 

The argument of appellants seems to discuss an entirely different 
case than the one on appeal here, and it therefore might be well to start 
with the facts of the case which was tried before a Jury in the lower 
court. 

The Libby brothers contracted to sell 36 unimproved lots to 
Trako Builders. This contract provided inter alia that ’Streets and 
alleys to be cut to grade and lots to be graded no more than 3 feet above 
these grades” by the sellers, the Libby brothers, finder the same grad¬ 
ing provisions in appellants*contract of purchase. The time for settle¬ 
ment was agreed upon ”As soon as grading is finished ...” The contract 
further provided inter alia that ”A11 notices of violations of Municipal 
orders or requirements noted or issued by any Department of the Dis¬ 
trict of Columbia .... on account thereof against! or affecting the 
property at the date of settlement of this contract Shall be complied with 

I 

by the seller and the property conveyed free thereof. This provision 
shall survive the delivery of the deed hereunder. ” | Prior to this contract 
the Libbys (or their predecessor, Mercer Construction Company) had 
obtained a permit from the District of Columbia to do this grading in 
accordance with certain orders or requirements issued by the District. 
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Libby brothers represented to Trako that the grading had been 
properly done and completed and, relying upon such representations, 
Trako settled for the purchase and took title to the property in May, 

1950. Shortly thereafter Trako commenced construction. The first 
inkling of improper grading was the discovery that an alley had not been 
cut sufficiently and this was called to the Libby s’ attention with a request 
that it be corrected, to no avail. When the houses were partially con¬ 
structed and under roof, Trako called upon the District highway engi¬ 
neers to approve the grading previously done by the Libbys (or Mercer) 
and to set the lines and points for the streets, sidewalks, curbs, alleys, 
etc. It was then determined by the District that the grading had not been 
done in accordance with their orders and requirements issued in 1949 
prior to the contract. Trako was required to and did correct the grad¬ 
ing and it was delayed in its construction, to its damage in excess of 
$7,000. The Libby brothers were requested to make good this damage 
but they refused to do so. This action resulted. 

Point I 

Whether a Breach of Contract Occurred was a 
Factual Issue Properly Submitted to and De¬ 
termined by the Jury. The Appellants Were 
Required to Grade the Streets, Alleys and Lots, 
and this Contract Provision was Collateral to, 

Not Merged into. But Survived the Delivery of 
the Deed. 

It would seem that appellants misconstrue the plain import and 
effect of the contract requiring them to perform the grading work. 

They start with an erroneous premise of a "non-promissory condition 
precedent*'. Next, it is assumed that a misrepresentation, even one 
made without knowing whether it is true or false, of a most material 
kind, which induced appellee to settle for the purchase, gives rise to 
the application of caveat emptor . Finally, appellants indulge in a novel 
presumption of negligence on the part of appellee because of its failure 
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to have a survey made instead of presuming to safety rely on appellants 1 
representation and inducement. Hence, they conclude that a waiver of 
the breach occurred, or at least that appellee is gujilty of laches. 

The plain fact is that appellants agre ed to gride the property, and 
this was a part of the consideration for the purchase price. Apart from 
this, the parties agreed upon a time for settlement by the happening of 
a specified event, i. e., "As soon as grading is finished." Of 

course, if appellants had not completed the grading^ appellee was not 

! 

obligated to settle. But, if Libby had completed the grading, it is equally 
true that Trako was then obligated to settle. However, because Libby 
represented that the grading was completed, and since this representa¬ 
tion was false, or made without knowing whether it was true or false, 

i 

a recovery was fully justified. 

Darnell v. Darnell, 91 U.S. App. D.C. 304, 200 

- - ( 

F. 2d 747, Stein v. Treger, 86 U.S. Ap]3. D.C. 

400, 182 F. 2d 696, Tucker v. Beazley , D.C. Mun. 

App., 57 A. 2d 191, 76 W.L.R. 321, Gojdsten v. 

Burka, D.C. Mun. App. 43 A. 2d 712, 73 W.L.R. 

688 . 

I 

I 

If, however, Libby had advised Trako that the grading had not 
been done, or that the Libbys refused to do it, and 'prako had neverthe¬ 
less settled, there might have been some justification for appellants' 

' 

theory of a "non-promissory condition precedent." But no support for 
such an inference can be gleaned from the record in this case. On the 
contrary, appellants, (or their agent Mercer) were in the process of 
grading prior to settlement. Libby called Mr. Trapy and advised him 
that the grading was completed and, therefore, requested appellee to 
settle, because the time for settlement as provided for under the con¬ 
tract had been reached. Appellee, relying on this Representation, which 
was later proven to be false or grossly inaccurate, complied with this 
request and settled. Somehow, appellants would construe this repre¬ 
sentation as being so lacking in "positive assurance" (Owen v. Schwartz, 
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85 U.S. App. D. C._ 302, 177 F. 2d 641) as to make appellee 
guilty of negligence for placing any reliance on it. This theory is at 
odds with the principle enunciated by this Court in Bailey v. Smith, 

57 App. D.C. 369, 371, 23 F. 2d 977, as follows: 

"There is no rule of law which requires men in 
their business transactions to act upon the pre¬ 
sumption that all men are knaves and liars, and 
which declares them guilty of negligence, and 
refuses them redress, whenever they fail to act 
on that presumption." 

There is no basis in law or logic for the proposition that appellee was 
required independently to check the grading so as to determine whether 
appellant was telling the truth or if he was making a statement without 
knowing if it was true or false. Even if we were to assume, arguendo , 
that appellants were not guilty of deliberate deception and had no actual 
knowledge of the improper grading, the representation was very shortly 
established to have been flagrantly inaccurate. The jury were entitled 
to conclude, therefore, that there was a breach of the contract by ap¬ 
pellants for which appellee was entitled to recover. And if the circum¬ 
stances seem to lead inevitably to a conclusion of fraud on the part of 
appellants, they should not be heard to complain of the consequence of 
their own wrongdoing, for such a vital misrepresentation made with the 
pretense of knowledge on the part of appellants, however innocent, is a 
fraud in law. 1 Under the decisions of our Courts the doctrine of 
caveat emptor will not be applied in such cases. 

Lester v. Superior Motor Car, Inc ., 73 App. 

D.C. 171, 117 F. 2d 780, Tucker v . Beazley, 
supra. 


“Fraud includes the pretense of knowledge when knowledge there is none.~ Ultra mares Corp. 
n Touche. 255 N.Y. 170 N.E. 441. 
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Libby f s representation was in fact most inaccurate and erroneous. 
In such a situation the courts should not withhold its aid from the party 
who has been led into a settlement, paid the full con$ideration for the 

property, and later ascertains to its expense and deiriment that the 

i 

grading had not been completed in accordance with the District require¬ 
ments. 

The doctrine of merger by deed has no application to the facts of 
the instant case. It is fundamental that a deed cannot contain all col- 
lateral agreements stipulated in a real estate contract, in addition to 
the conveyance of the land. Otherwise the free transfer of real estate 
would be made more complex, cumbersome and unnecessarily hindered. 

i 

For example, a contract provision requiring the veridor to erect a fence 
around the property to be conveyed would hardly be contained in the 
deed. Nevertheless, the obligation of the vendor remains, and his 
failure to do so would give rise to a cause of action pnd a right of re¬ 
covery to the vendee. 

We are concerned here with an obligation to grade the property, 
not with a difference of description between that which is stated in the 
contract and that conveyed by deed. (Cf . Ho we ns te in Realty Corpo- 

■ i 

i 

ration v . Richardson, 77 App. D. C. 299, 135 F. 2d 803). An agreement 
to grade property is naturally and obviously collateral to the conveyance 
(see Restatement, Contracts, Sec. 240 (1) (b). An ^pt illustration is 
that contained under Section 413 of the Restatement jof the Law of Con¬ 
tracts (Illustration 2, P. 779): | 

i 

"A contracts to sell Blackacre to B, and hs a part 
of the same contract, contracts to build a partition fencd 
between Blackacre and another tract of his land. A 
makes and B accepts a deed of Blackacre^ in which 
nothing is said of the partition fence. A f $ contrac¬ 
tual duty to build the fence is not discharged." 

See also: Pybus v. Grasso , 317 Mass. 716, j>9 NE 2d 289, 

Namy v. Black, 367 Pa. 523, 80 A. 2d 744, Baker v. Baker, 207 SW 
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244 (Tex. Civ. App). 

Appellee made no attempt to vary, alter or change the contract, 
it simply asserts that the collateral agreement of appellants to grade 
the property had not been discharged. Clearly there was no merger of 
this agreement in the deed, and a recovery was proper. Bryant v. 
Wilson, 71 Md. 443, 18 A. 916; Rosenthal v. Heft, 155 Md. 410, 142 
A. 598; Levin v. Cook 47 A. '2d 505 (Md.); Stevens v. Milestone, 57 
A. 2d 292 (Md.); In re Null , 2 F. 71 (D.C. W.D. Pa.)*, Carey v. Walker , 
172 Iowa 236, 154 N.W. 425; Curt is-Warner Corp . v. Thirkettle, 99 
N.J. Eq. 806, 134 A. 299; Williston on Contracts (rev. ed4; Sec. 645, 
84A.L.R. 1008, 1009. 

Appellants’ contentions that a "waiver" can be spelled out by in¬ 
ference or that appellee was guilty of "laches" simply do not find support 
in the record of this case. No useful purpose would be served by dis¬ 
cussion of when or under what circumstances these doctrines might be 
applied. For how can a "waiver" be argued in the face of the fact that 
appellants represented that the land had been completely graded*, and 
how can the theory of "laches" be invoked when appellee brought the 
breach to appellants’ attention as soon as it was discovered during the 
course of construction and when appellee was first apprised of the breach 
by the District officials? 

Finally, the contract expressly provides that "All notices of vio¬ 
lations of Municipal orders or requirements noted or issued by any De¬ 
partment of the District of Columbia .... against or affecting the property 
at the date of the settlement of this contract shall be complied with by 
the seller and the property conveyed free thereof. This provision shall 
survive the delivery of the deed hereunder. ’’ 

Appellants, or their agent, Mercer, obtained the grading permit 
from the District in 1949, months before appellee's contract. Appellants 
undertook to grade in compliance with the orders or requirements of the 
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District. After settlement, when the District was called upon to check 

I 

i 

and approve the grading, it was discovered that it had not been done 
according to the District specifications. So, appellants not only had 
breached the collateral provision of their contract with appellee, but 
they had also run afoul of the requirements issued and ordered by the 
District in this respect. 

This provision of the contract stands on no less firm a footing 
than a case where a vendor obligated himself to put his property in 
such shape as to meet the fire regulations, which this Court recognized 
as a binding obligation. Brill v. Mush insky, 90 U.S. App. D.C. 132 
(134), 194 F. 2d 158. 

For breach of a vendors covenant to remove notices of violations 
of law, orders or requirements, the measure of damages is the amount 
reasonably lost by the purchaser by reason of the vendor’s breach; 

712 Holding Corporation v. Greeley Building Company, 227 N.Y.S. 237, 

~ i 

223 App. Div. 96; and that is the situation created by appellants in this 
case. 

i 

The importance of grading a subdivision in accordance with 
District of Columbia requirements and orders is at once apparent by a 
reference to Title 7 of the District of Columbia Code (1951 Ed.) dealing 
with Highways, Streets, Bridges, which gives the Commissioners jur¬ 
isdiction over all public roads and bridges (Sec. 101, 102), authorizes 
them to prepare a plan of a permanent system of highways (Sec. 108, 
109), to accept the dedication of streets upon establishing building lines , 
conforming streets to certain dimensions, parking purposes and height 
of parking, and rights of way for sewers water mains and side ¬ 
walks . (Sec. 117). Therefore, the reasons for obtaining a grading 
permit and complying with District orders, requirements and sped- 

i 

fications are very sound and practical. Hence, the provision of the con¬ 
tract, above noted, was important, material and binding upon appellants. 
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While appellants have chosen not to discuss this provision, it is diffi¬ 
cult to perceive how any of their arguments can have any application 
in the face of this covenant. If it be argued that Mercer did the grading, 
it would not absolve appellants whose obligation it was. Appellants’ 
responsibility and liability remained the same regardless of the means 
employed to do the work. 

The auditor and the two Judges in the lower court who ruled 
against appellants on this point were clearly right. Moreover, as the 
trial court ruled, it was a question for the jury to determine under all 
of the evidence submitted. That verdict finds full support in the 
record, and it should not be disturbed. 

Point II 

The Delivery to or Receipt by Appellants of the 
’Melrod Letter” Was Properly aFactualQuestion 
To Be Determined by the Jury for Whatever Pro¬ 
bative Value It Had, and Was Merely Cumulative 
of Much Other Testimony Bearing on the Issues 
Involved. 

As shown in the counter-statement (supra,p.5 ), the letter of Mr. 

* 

Melrod was but cumulative evidence of whether appellants had been told 
of the failure to grade prior to November 1951. Appellants were apprised 
of the existence of this letter in testimony taken before the auditor some 
months before the trial (JA 46-47). Yet, appellant Libby was vague and 
evasive when inquiry was made of him at the trial regarding his receipt 
of this letter (JA 68-69 ). Mr. Melrod, an attorney, testified concern¬ 
ing the writing and mailing of this letter in the manner usual and cus¬ 
tomary to his office. Moreover, appellee received a copy of this letter 
handled in the same way. In addition, Mr. Melrod had some recollec¬ 
tion of having discussed this matter either with appellants or their 
counsel. Together with other evidence and testimony the letter in ques¬ 
tion was but cumulative in effect. In point of fact, however, whether 
Libby received this letter in June 1951, or was first advised of the 




15 


breach of contract to grade before or after that timej had no real signifi- 

I 

cance in the final analysis. There is some slight possibility that it may 
have had some bearing on Libby f s credibility, concerning which there 
certainly was no dearth of inconsistent and incredible evidence in his 
own testimony. 

! . 

The letter however was admissible and it was left to the jury to 
determine whether or not it had been mailed and received. 22 C. J. Sec. 
36 , 31 C. J.S. Sec. 136 (e), Wichita Valley Railway , v. Davis, 275 

SW 169 (Tex. Civ. App.) Livingstone v . Becker , 40 |F. 2d 673, 674. 

i 

Point III 

I 

| 

The Charge to the Jury Relative to the Auditors 
Findings Was Proper and in Accordance with 
Federal Rules and Legal Precedent. 


The Trial Court admitted all of the findings of the Auditor offered 
by the appellants (JA 47, 48, 52, 53), and respective counsel had full 
opportunity to discuss who the Auditor was and his findings, as indeed 
they were discussed in the arguments presented to the Jury. 

The trial court’s charge to the Jury in this respect was fully con¬ 
sonant with the spirit and letter of Rule 53 (e) (3) of the Federal Rules 
of Civil Procedure. 2 

Cf.. Ex Parte Pederson 253, U.S. 300, 4o££+2l' 543; Cil.eJ '‘’■I*. 

I 

The findings of the Auditor or master are to be Seated as evidence, 
in accordance with Rule 53, just as any other piece ofj evidence—no more 
and no less. Indeed, a serious question might well bd raised as to 
whether a trial court would be justified in extolling the office and duties 
of an auditor to a jury and whether by so doing undue emphasis would 
be placed on the weight or value to be given an auditor’s findings to the 
prejudice of the losing party. 


2 Rule 53 (e) (3) "In jury Actions... In an action to be tried by a jury die master shall not be di¬ 
rected to report die evidence. His findings upon die issues submitted to him are a dmi s s able as evidence 
of die matters found and may be read to the jury, subject to the ruling of the Court upon any objections 
in point of law which may be made to die report, " 
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Counsel for appellants cite no authority for this rather specious 
point. The trial court*s charge to the jury adequately covered the 
auditor's findings. While the hearing officer happened to be the audi¬ 
tor in this case, he was no more than a master to whom the case had 
been referred. Who the auditor, or master, was and the nature of 
his duties would certainly add nothing to the Court's charge or the Jury's 

i 

consideration of the Auditor's findings. The dilemma with which appel¬ 
lants confront themselves is this: they deliberately chose to attack the 
auditor's recommendation of a judgment of $1,196.83 in favor of ap¬ 
pellee as too high before the jury; but they do not now attack the jury's 
verdict of $7,000. as excessive; hence, they hoist themselves into a 
position from whence they attempt to decry what seems to them to have 
been a cavalier attitude of the trial court in not according the office of 
the auditor the dignity which they feel should have been visited on findings 
and a recommendation which was excessive before the jury but wiich 
now somehow has assumed much more reasonable proportions. 


Appellants' requested instruction was neither pertinent nor appli¬ 
cable under the circumstances of this case, and the lower court's charge 
was proper in all respects. 


CONCLUSION 

The action of the lower court was clearly correct. The verdict 
of the jury and the judgment entered thereon should be affirmed. 

Respectfully submitted, 

MAURICE FRIEDMAN 
MAXWELL A; OSTROW 
Washington, D. C. 

Attorneys for Appellees 















